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The Proposed Condemnation Rule 


By CHARLES E. CLARK* 


The Proposed Rule to Govern Condemnation Cases in the United 
States District Courts has now been under consideration for a 
dozen years. The first draft of the Advisory Committee on Rules 
of Civil Procedure appeared with other civil rules in the Report of 
April, 1937, though it was withdrawn in the Final Report of No- 
vember, 1937.1 Later drafts appeared in May, 1944, and in June, 
1947, while in May, 1948, the Committee made a final report and 
recommendation to the Supreme Court.? The Court has, however, 
returned the draft for further consideration by the Committee, par- 
ticularly with respect to the vexing problem of the form of trial 
of the issue of just compensation. Thus it has taken longer to draft 
this rule than any other of the uniform rules adopted by the Court, 





* Judge, United States Court of Appeals, 2d Circuit. Dean, Yale Law 
School 1929-1939. Member of and reporter to Advisory Committee on Civil 
Procedure of Supreme Court of the United States, since 1935. 

*R. 74, Report of the Advisory Committee on Rules for Civil Procedure 184— 
192 (April 1937), reprinted in 3 MoorE’s FEDERAL PRACTICE 3719-3721 (1938), 
eliminated in the Final Report of the Advisory Committee on T wes for Civil 
Procedure 46, 47 (November 1937), the Advisory Committee stating that the 
original rule had been prepared at the urgent request of the Department of 
Justice, and now was being withdrawn because of objections by various govern- 
mental agencies and the request of the Department of Justice for its elimination. 

*R. 71A, Preliminary Draft of Proposed Amendments to Rules of Civil Pro- 
cedure for the District Courts of the United States 79-93 (May 1944), omitted 
from later drafts of proposed amendments for separate consideration, as 
pointed out in Second Preliminary Draft of Proposed Amendments 80 (May 
1945), and Report of Proposed Amendments iv (June 1946) ; Preliminary Draft 
of Proposed Rule to Govern Condemnation Cases in the District Courts of the 
United States (June 1947), reprinted in 7 F.R.D. 503-522 (1948); Report of 
Proposed Rule to Govern Condemnation Cases in the District Courts of the 
United States (May 1948). An intermediate draft prepared by a subcommittee 
of the Advisory Committee appears in 32 A.B.A.J. 625-629 (1946). 
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though the number of practitioners interested in the subject at any 
one time has not been large. It may be said, however, that they 
make up in emotion whatever they may lack in numbers. 


The desirability of a uniform procedural rule to govern federal 
condemnation appears well-nigh self-evident. Unfortunately this 
fact does not force itself upon the attention of the profession except 
occasionally, particularly in a time of national crisis, such as war, 
when the Government is engaged in superhuman efforts to produce 
munitions of war, to train large bodies of soldiers, and to erect a 
vast war machine. On such occasions the necessity of securing 
large tracts of land for governmental operations becomes obvious 
to all. At other times—except for special projects, such as the 
TVA, usually subject to their own special directions—the need is 
less apparent and the dilatory proceedings under existing laws do 
not provoke protest. 


As a matter of fact, it seems not to be generally appreciated how 
much these existing proceedings work to the disadvantage of all. 
There has been considerable protest, unfortunately not too well 
informed, that the Committee has yielded to the desires of the 
Government bureaucrats to make condemnation easy for the sov- 
ereign.* This is not the case. It is the law under the important 
Declaration of Taking Act of Feb. 26, 1931, that upon the filing in 
the court of a “declaration of taking,” either with the petition or at 
any time before judgment, and the deposit of the sum of money 


*A not unrepresentative comment is that of the Committee on Administra- 
tion of Justice of the State Bar of California, 23 Calif. S.B.J. 191, 192, 193 
(1948): “It was the view of both Sections [of the Committee] that the main 
idea of the rule as drafted was to make the condemnation of private property 
easy for the particular governmental agency desiring to effect it. ... We 
cannot help but feel that this rule reflects a tendency which we believe to be 
as unfortunate as it is manifest on the part of nearly all governmental agencies, 
state as well as federal, viz.: a tendency to revert to the idea of the middle ages 
that the state can do no wrong; that in any civil controversy between the state 
and a private citizen, the rights of the latter are to be summarily disposed of 
and all of the advantages given to the government.” A main point of attack in 
this report was the provision for objections to the complaint only through the 
answer (and not additionally by motion)—a procedure which follows the 
English general practice, has been urged for adoption here, Clark, Simplified 
Pleading, A.B.A. Jud. Adm. Monographs, Ser. A, No. 18, 15-20, 24, 26, The 
Judicial Administration Monographs, Ser. A (Collected), A.B.A. 100, 109-112, 
115, 116 (1942), HANDBK. OF THE NAT. CONF. OF JUD. COUNCILS 136 (1942), 27 
Iowa L. REv. 272 (1942), 2 F.R.D. 456 (1943), 6 FEp RULES SERV. 819 (1943); 
CLARK, CODE PLEADING 535-545 (2d ed. 1947), and is particularly suited to the 
expeditious condemnation procedure, where formal objections to pleadings are 
rare. Other rather severe criticisms are voiced in 32 A.B.A.J. 666 (1946); 34 
id. 444, 528 (1948); and see also 32 id. 718 (1946); 33 id. 174, 1020, 1109 
(1947); 71 A.B.A. Rep. 80, 88 (1946). The criticisms of Mr. Walter P. Arm- 
strong, directed to particular parts of the rule, are noted below. See notes 10, 
26, 28 infra. 
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estimated to be just compensation, the Government takes title to 
the larfd and is in a position to apply for possession at once.* Hence 
it is thus literally true that the Government may proceed with its 
project with no delay, while the parties wrangle for years over the 
judicial remains and the deposit of just compensation lies unused 
in the court. An especially unfortunate feature—which the pro- 
prosed rule aims to correct—is that the disputes with some of the 
property owners may serve to tie up disposition of the proceeds 
as to others; such innocent bystanders may thus be deprived for 
years of the money to which they are fairly entitled.° 

Clearly there is nothing which a procedural rule can or should 
do to interfere with this extreme, though necessary, sovereign 
power. Doubtless the war could not have been so successfully waged 
without it. It nevertheless is true that a landowner may be de- 
prived of his realty, even of that “‘castle’’ where he lives, in prac- 
tically the twinkling of an eye and literally before he knows what 
has happened. And this—as sometimes seems forgotten—is the 
law and practice under state condemnation also.*. It should be 
obvious—as it apparently has not been—that the brunt and force 
of the condemnation process comes from the law of the land and 








*46 STAT. 1421 (1931), 40 U.S.C. § 258a (1946). So under the statute 
authorizing condemnation for war purposes originally passed in 1917, 40 STAT. 
241 (1917), 50 U.S.C. § 171 (1946), and re-enforced and expanded by the 
Second War Powers Act 1942, 56 Stat. 177 (1942), 50 U.S.C. App. § 632 (1946) 
—effective until Dec. 28, 1945, 59 STAT. 658 (1945), 5 U.S.C. App. § 632a 
(1946)—the Government might take immediate possession upon the filing 
of the condemnation petition. This might well be long before the acquisition 
of title through a declaration of taking. Catlin v. United States, 324 U.S. 229 
(1945) ; Dade County, Fla. v. United States, 142 F. 2d 230 (C.C.A. 5th 1944) ; 
United States v. 412.715 Acres of Land, 60 F. Supp. 576 (N.D. Cal. 1945). 
A 1918 act provides for the taking of immediate possession of property needed 
for a work of river and harbor improvements authorized by Congress, 40 STAT. 
911 (1918), 33 U.S.C. § 594 (1946); see 45 Strat. 536 (1928), 33 U.S.C. § 702d 
(1946) for its application in the execution of the flood-control] plan of the Mis- 
sissippi River. A similar provision appears in the Atomic Energy Act, 60 
Stat. 772, 42 U.S.C. § 1813b (1946). 

*This was a point which particularly concerned and stimulated the vast 
efforts for a uniform condemnation rule of the late Colonel Edgar B. Tolman. 
Compare his statement in 32 A.B.A.J. 718 (1946). 

*Consider such a provision as those in force in Connecticut since 1925, 
CONN. GEN. STAT. §§ 1528-1531 (1930), §§ 198f, 199f (Supp. 1941), whereby the 
highway commissioner has a power of condemnation for highway purposes for 
the state, with a notice by mail thereafter to the property owner from the 
clerk of the court, wherein the amount allowed by the commissioner as just 
compensation has been deposited. See also the general statute authorizing the 
taking of possession during the proceedings. CONN. GEN. STAT. § 1310e (Supp. 
1937). Such statutes show the error of the views of state law expressed in 32 
A.B.A.J. (1946), criticized by Nichols, citing the law of Massachusetts and 
other states, 33 id. 64 (1947), and explained by Colonel Toiman, 33 id. 379 
(1947). 
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that the procedural rule does not add at all to this force. 

In view of this vast grant of unquestioned power already exist- 
ing it would not seem surprising to find the representatives of the 
Government less interested in a uniform rule than the property 
owner for whom the new procedure would make the process less 
confusing and the receipt of the compensation less delayed. And, 
indeed, the Lands Division of the Department of Justice has 
wavered from time to time, and as periods of crisis for condemna- 
tion have come and gone, in its desire for such a rule.’ Nevertheless 
its need of the proposed procedure is also obvious. The multiple 
diverse procedures now governing are such that the Division has 
compiled and keeps up to date a bulky Manual setting forth the 
various state and federal processes which must be known to the 
Government attorneys. The very size of this departmental Manual 
is a compelling argument for the rule. The diversity of procedure 
comes from the fact that by various statutes Congress has pre- 
scribed the practice in certain special condemnation proceedings 
and, in the absence of such statutes, has directed general conformity 
to local state practice.‘ Since in the various states there are multi- 
farious methods of procedure in existence—several in a single 
state—the diversity of procedure thus resulting in federal con- 
demnation is obvious. A learned study in 1931 reported that there 
were 269 different methods of judicial condemnation in different 
classes of cases, and 56 methods of nonjudicial or administrative 
procedure.’ Certainly the number has not decreased since that time. 
The choice of which of several state procedures is to be followed 
is a problem for Government lawyers. The best they can do is to 
choose the one which seems to apply to the most nearly analogous 
state project or proceeding—a haphazard and question-raising 
course at best. No wonder the Advisory Committee has been severe- 
ly criticized for not producing a uniform rule despite the obstacles.’ 





* Earlier changes of view are noted in note 1 supra; some repetitions have 
appeared in correspondence and conference. 

*The general conformity statute is 25 Stat. 375 (1888), as amended, 36 
Stat. 1167 (1911), 40 U.S.C. § 258 (1946). Examples of particular procedure 
as to the TVA and the District of Columbia are noted below. 

* First Rep. Mich. Jud. Council § 46, pp. 55, 56 (1931), cited in Report of 
Proposed Rule to Govern Condemnation Cases in the District Courts of the 
United States 18 (May 1948). 

” Armstrong, Report of the Advisory Committee on Federal Rules of Civil 
Procedure Recommending Amendments, 5 F.R.D. 339, 357 (1946); and see also 
Armstrong, Proposed Amendments to Federal Rules for Civil Procedure, 4 
F.R.D. 124, 134 (1945); Armstrong, Second Draft of Proposed Amendments to 
Federal Rules of Civil Procedure, 31 A.B.A.J. 497, 500, 533 (1945) ; Armstrong, 
The Proposed Condemnation Rule, 7 F.R.D. 383 (1948); Armstrong, 71 A.B.A. 
REP. 87, 88 (1946) ; Editorial, 32 A.B.A.J. 666 (1946). 

The practical problems facing the Government attorneys are strikingly 
stated in the following extract from the Report of United States Attorney 
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In this brief essay I shall discuss particularly the major prob- 
lems which have made the drafting of this rule so difficult. The 
detailed questions as to the several subdivisions of the rule are 
carefully set forth in the Notes to the Preliminary Draft of June, 
1947, and the Final Report of May, 1948, which may be considered 
incorporated by reference in this article. It should be said paren- 
thetically that, although I have served as Reporter for this as well 
as the other civil rules and am familiar with the background, the 
opinions I shall express herein will be my own; the article has not 
been submitted to the Committee as a whole. I shall devote major 
attention to the two important problems as to the proper parties- 
defendant and their notification, and the form of trial, whether by 
jury, court, or commissioners. The first, although initially arousing 
much heat, seems not overdifficult or insoluble; indeed, it is believed 
to have been substantially solved. The second is still the real 
stumbling block to a successful draft of a condemnation rule. 


PARTIES-DEFENDANT AND THEIR NOTIFICATION 


The problem as to parties-defendant in condemnation proceed- 
ings involves both the question as to what persons shall be named 
as defendants and the question as to how they shall be summoned 
to answer. As to the first, both the 1937 and 1944 drafts provided 
for the naming of all “known” owners and parties interested in the 
property, with others to be designated generally as “unknown 
owners.”"'! Upon the appearance of the 1944 draft vociferous ob- 
jection, stemming particularly from abstracters and abstracting 





Snyder—now Mr. Justice Snyder of the Supreme Court of Puerto Rico—to 
Attorney General Biddle, Jan. 15, 1942: “The impact of the defense emer- 
gency has been felt most forcibly in our condemnation work. The United 
States had never filed a condemnation case in Puerto Rico prior to 1939. Six 
days after Germany invaded Poland in September, 1939, we filed our first 
case against 1877 acres of land on our northwestern coast on which today 
stands the famous Borinquen Air Base which has already earned the title of 
watchdog of the Caribbean. Twenty-four hours after we received this first 
request to condemn, we had obtained title to and put the Army in physical 
possession of this land. But handling the resulting claims was a different mat- 
ter. The local procedure is complicated, hundreds of problems of law and fact 
were involved, and the case has required months of work by several lawyers. 
... There were 276 parcels in this tract, with 344 defendants named as having 
an interest. Sugar cane, palm, coconut, fruit, and urban lands were involved. 
Indeed, a supplementary case included an entire village. Schools, churches, 
roads, agricultural experiments, irrigation ditches, and power lines were all 
encompassed within this case,” and similarly in the 49 additional cases, involv- 
ing more than 15,000 acres of land in the island, filed by the time of the report. 

™ See the 1937 draft, note 1 supra, R. 74(b), stating, “In the body of the 
complaint the names of all the owners of and persons interested in the prop- 
erty sought to be taken shall be stated if known, and all others may be made 
parties under the designation of ‘unknown owners.’” And see also the 1944 
draft, note 2 supra, R. 71A(b). 
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companies, was raised on the basis that this did not even provide 
for search of record owners and for their inclusion. Such an in- 
terpretation was of course not intended; at most the objection 
seems one of making a somewhat vague phrase more certain, hardly 
justifying the many assertions that condemnation could be had 
without notice to title owners of record.'*? Obviously a procedural 
rule could not cut off the claims of such owners. Further it was 
clearly in the interest of the Department of Justice to include all 
such owners, for otherwise the Government’s title would be de- 
fective because the interests of those not joined would not be at all 
foreclosed by the proceeding. But this initial clamor of surprising 
violence appears to have set many of the profession against the rule, 
even though at the present time this objection has died away under 
the rather clear showing that no such drastic deprival of property 
rights was ever contemplated. 


To clarify these provisions, the 1947 draft provided for notice, 
before any hearing involving a particular property, to all persons 
appearing of record and all persons known to the plaintiff to have 
a claim and interest in the property. Persons unknown might still 
be included under the designation of “unknown owners.’ To this 
provision the Department representatives properly made objection, 
pointing out that as a matter of practice wherever possible the 
Department did make a complete record search, but that such a 
search might prove not only unnecessary, but impossible, in certain 
locales. Such a provision does appear to proceed on the erroneous 
assumption that land record keeping is uniform throughout the 
country and uniformly sufficient to disclose by direct search all 
persons who have ever had an interest in a particular piece of 
property. In many parts of the country it is thus easy to go back 
to an original grant from the sovereign, though this is impossible 
in states along the Atlantic seaboard where there never was such 
a patent. Moreover; the search involving property to be taken for 
a short time, as a two- or three-year easement over vacant land for 
the purpose of egress and ingress to other property, does not justify 
the search which would be justified for the acquisition of fee simple 
title in valuable property. Here again it is the condemnor who loses 
by inadequate joinder; for owners not joined do not lose their 
rights. There should be a common-sense business accommodation 
in the light of what title searchers of the vicinity normally do. 


This is believed to have been achieved in the provision contained 
in the 1948 Report. There the plaintiff was required to name as 





“This has often been pointed out by Chairman Mitchell and others for the 
Committee. For comparable state statutes see the Committee’s Note in the 1948 
Report, note 2 supra, at 25, 26. 
® See Preliminary Draft, June 1947, note 2 supra, R. 71A (c) (2). 
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defendants “all persons having or claiming an interest in that 
property whose names can be ascertained by a search of the records 
to the extent commonly made by competent searchers of title in 
the vicinity in light of the type and value of the property involved 
and also those whose names have otherwise been learned. All 
others may be made defendants under the designation ‘Unknown 
Owners.’”’* Judging by the general comments this requirement 
now seems to give rather general satisfaction. Some departmental 
representatives have made some objection to details of the wording, 
which can be easily revised if improvement is suggested. No good 
ground for objecting to the principle of this generally flexible and 
adaptable method has yet appeared. 

The manner of notification has been based upon the settled idea 
that those owners whose place of residence was known and who 
lived within the boundaries of the United States, including its 
territories and insular possessions, should be served with personal 
notice by the appropriate United States marshal. Jurisdiction over 
others, 7.e., those whose residences are unknown or are outside the 
United States, is acquired through service by publication. There 
seems to be a general feeling that persons whose property is to be 
taken are entitled to the extent of personal notice thus indicated, 
and it is believed that the obligation on the plaintiff is not unduly 
burdensome. A notice may be thus sent to any United States 
marshal in any part of the country for service upon a person 
resident within his distri¢t.’” 

Departmental representatives have, however, raised some ques- 
tion as to the extent of personal service thus required in the 1948 
Report. They object somewhat to such service upon parties resident 
in United States territories and insular possessions. They object 
more to what they suggest is a requirement of unreasonable search 
as to a party’s residence before service by publication can be had. 
This is based upon the provision requiring as a prerequisite to the 
latter service ‘‘the filing of a certificate of the plaintiff’s attorney 
stating that he believes a defendant cannot be personally served 
because after diligent inquiry his place of residence cannot be 
ascertained by the plaintiff or, if ascertained, that it is beyond the 
territorial limits of personal service as provided in this rule.” It is 
urged that “diligent inquiry” must mean a search by F.B.I. or 
other Government agents in all parts of the country to discover 
that the place of residence cannot be ascertained. 

It is believed, however, that this is a forced and unnatural appli- 





“ Report of Proposed Rule te Govern Condemnation Cases, May 1948, R. 
71A (ce) (2). 

* Id. R. 711A (d) (3). The general interest in extensive personal service is 
shown not only in the comments received by the Committee, but also in the criti- 
cal comments cited notes 3, 10 supra. 
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cation of the rule, and that in view of the widespread and natural 
demand for personal service the rule or its equivalent, if improve- 
ments in wording can be suggested, is essential. There seems no 
reason why personal service cannot be effected by a United States 
marshal in Alaska or Hawaii equally with like service in a state. 
As to the diligent inquiry, it is to be noted that the jurisdictional 
requirement is the certificate, not the inquiry. It is difficult to 
believe that a Government attorney would not feel justified—and 
properly so—in making the certificate where a defendant, say, was 
not found at his last known residence and had left no forward- 
ing address, or on other like local inquiry as is customary in 
ordinary cases. 


Service is made of a notice—without copies of the complaint— 
which is particularized as to a particular defendant to whom it is 
directed, and as to his property, described sufficiently for its iden- 
tification, but without inclusion of descriptions of other pieces of 
property or the interests of others in the tract under condemna- 
tion.’* This course of serving a notice thus brief and direct is 
dictated by reasons both of convenience and of effective choice of 
means to bring home to legally unsophisticated defendants the 
action intended to be taken as it affects them. Government con- 
demnation projects are now so vast that a complaint for a single 
area may reach the dimensions of a book in its need of exact defi- 
nition of all the parcels of land and their owners and claimants. 
Throwing a book, in a quite literal sense, at an unsuspecting de- 
fendant is no way of conveying actual information to him as to the 
meaning of the proceeding. The simple direct way specified in the 
rule seems therefore not merely adequate, but preferable. It ap- 
pears, however, to have aroused an objection quite curious even 
among the other peculiar objections stimulated by this rule, namely 
that the defendants will be unfairly prejudiced unless the entire 
complaint is served upon them and they may thus see who their 
codefendants are and who may be possible allies in opposing the 





Id. R. 7T1A (d) (2); ef. also subds. (c) (3) and (d) (1). It will be no- 
ticed that the rule provides for a wide joinder of separate pieces of property, 
“whether in the same or different ownership and whether or not sought for the 
same use,” R. 71A (b), a provision to which some objection has been raised, 
but whose utility and convenience—subject to the general provisions giving the 
court discretion to order severance or separate trials, FED. R. Civ. P. 21, 42 (b) 
—are pointed out in the Committee’s Note, 1948 Report, p. 24. The rule, in subd. 
(e), still allows a defendant to contest the validity of the taking, provided he 
has stated his defense in his answer, though experience shows such a defense 
to have been almost uniformly unsuccessful in federal condemnation proceed- 
ings. See United States ex rel. Tennessee Valley Authority v. Welch, 327 U.S. 
546, 552, 557 (1946); United States v. 243.22 Acres of Land, 129 F. 2d 678, 683 
(C.C.A. 2d 1942), cert. denied sub nom. Lambert, Ex’x. v. United States, 317 
U.S. 698 (1943). 
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governmental demands. This is notwithstanding the further pro- 
vision of the rule that the complaint shall be filed with the court, 
together with one copy for the defendants and “additional copies 
at the request of the clerk or of a defendant.” It appears to be 
thought insufficient that a defendant may procure a copy of the 
complaint; he must have it thrust upon him in order that a latent 
litigious urge may be stimulated. One may perhaps wonder whether, 
if that is the only way co-operative defense can be aroused, it can 
deserve special attention or conservation. In any event, the sacrifice 
of direct and convenient notice for such vague possibilities would 
seem unjustified. It must be recalled, too, that in almost every case 
the only possible issue is as to the amount of compensation of the 
individual parcels; it is not possible to defeat the condemnation. 


TRIAL OF THE ISSUE OF JUST COMPENSATION 


The method of trial of the issue of just compensation has been 
the great problem of the rule from its inception. That is, of course, 
not unnatural, in view of the wide diversity of problems involved 
in federal condemnations and the differing forms of trial of that 
issue in use in this country. In state condemnation proceedings 
about ten states require the use of a commission appointed by the 
trial court, about eighteen provide for jury trial without a com- 
mission, and some twenty provide for a commission to act in the 
first instance, with the right of appeal and a trial de novo before 
a jury.?7 A commission appears normally to be composed of three 
persons, selected ad hoc for the particular condemnation, with their 
fees paid by the condemnor and with their findings accorded a high 
degree of finality on the issue of just compensation, except, of course, 
where provision is made for later trial de novo.** Under federal 
law there is no constitutional right to a jury trial in a condemnation 
proceeding.’® But under the general Condemnation Conformity Act 
a jury trial in federal condemnation proceedings was had in states 
which provided for a jury trial.” In addition Congress has specially 





“This is a tabulation from the Lands Division Manual referred to above. 

* See, e.g., Phillips v. United States, 148 F. 2d 714 (C.C.A. 2d 1945) ; United 
States v. Village of Highland Falls, 154 F. 2d 224 (C.C.A. 2d 1946); United 
States v. Beard’s Erie Basin, 157 F. 2d 956 (C.C.A. 2d 1946). 

* Bauman v. Ross, 167 U.S. 548 (1897); United States v. Hess, 70 F. 2d 
142, 71 F. 2d 78 (C.C.A. 8th 1934) ; United States v. 243.22 Acres of Land, 129 
F. 2d 678, 683 (C.C.A. 2d 1942), cert. denied sub nom. Lambert, Ex’x. v. United 
States, 317 U.S. 698 (1943). See also Hines, Does the Seventh Amendment 
to the Constitution of the United States Require Jury Trials in All Condemna- 
tion Proceedings? 11 Va. L. REv. 505 (1925); Blair, Federal Condemnation 
Proceedings and the Seventh Amendment, 41 Harv. L. REv. 29 (1927); 3 
MOoore’s FEDERAL PRACTICE 3007 (1938). 

” Under 25 Stat. 357 (1888), as amended, 36 Star. 1167 (1911), 40 U.S.C. 
§ 258 (1946). See, generally, 2 LEwis, EMINENT DOMAIN §§ 509, 510 (3d ed. 
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constituted a tribunal for the trial of the issue of just compensation 
in two instances: condemnation under the Tennessee Valley Au- 
thority Act and condemnation in the District of Columbia. Under 
the TVA procedure the initial determination of value is by three 
disinterested commissioners appointed by the court from a locality 
other than the one in which the land lies. Either party may except 
to the award of the commission. In that case the exceptions are 
to be heard by three district judges, unless the parties stipulate 
for a lesser number, who pass de novo upon the proceedings, may 
take additional evidence, and fix their own value regardless of the 
award made by the commissioners, but subject to review by the 
court of appeals for the circuit.*' In the District of Columbia the 
procedure is through a so-called jury of five freeholders appointed 
by the court.** After suggesting various alternatives in previous 
drafts, the Committee came finally to conclude that these special 
procedures provided by the Congress should be retained, while as 
to all other cases any party should be entitled to claim a jury trial 
on this issue, if claim therefor was filed within the time for answer 
or such further time as the court might fix, with trial of all issues 
otherwise to the court.** The Committee was divided on the prop- 
osition as to jury trial and the ensuing discussion and debate have 
led the Court to call for further consideration of the matter by 
the Committee. 


As the debate developed, the chief protagonists for the different 
points of view appeared to be the Department of Justice, upholding 
trial by jury, and the TVA, supporting trial by commission. The 
chief arguments advanced by the Department were the unusual 
expense of commission trials, increased by the dilatory nature of 
the proceedings and the long delays before the commissioners. It 
was said that, while occasionally an award by a jury might be 
rather more substantial than expected, yet at least the matter was 
settled with promptness and with finality, even to the point of 
giving the property owner this advantage, and was not subject to 
expensive delay. 


On the other hand, the TVA argued with skill and persuasive 
force that it was subject to special problems for which the com- 
mission form was admirably adapted. Chief stress was placed upon 
the fact that the Authority is a regional agency, faced with the 





1909) ; 3 Moore, loc. cit. supra, note 19; United States v. 86.6 Acres of Land, 
44 F. Supp. 495 (D.N.H. 1942). 

* 48 STAT. 70 (1933), 16 U.S.C. § 831x (1946). 

=D. C. Cope §§ 16-619 to 16-644; the jury is defined in § 16—629, the trial 
and verdict in §§ 16-632, 16-633, the proceedings for setting aside the verdict 
and on appeal in §§ 16-633 to 16-638. 

*™R. 71A (h); see previously suggested alternatives in Preliminary Draft, 
June 1947, note 2 supra, R. 71A (h) and Committee’s Note. 
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necessity of acquiring a very substantial acreage within a relatively 
small area. Its permanent program for the people of the Tennessee 
Valley, involving so many aspects of regional development, depends 
for its success upon their good will and co-operation. The Author- 
ity has therefore adopted as a basic principle the one that land 
owners must be treated fairly and, so far as possible, must be 
treated alike. If this is done the land owners are satisfied; but if a 
single land owner recovers in a condemnation case substantially 
more than the amount offered, this fact arouses resentment among 
the land owners who have accepted the price offered by the Au- 
thority. With the commission procedure, with one set of commis- 
sioners appointed by the courts to hear all TVA cases, such 
uniformity and consistency are probable, certainly more probable 
than under separate jury-trial procedure. Thus the Authority has 
been unusually successful in its condemnation proceedings. Such 
success might be jeopardized by a change.** Indeed the Committee 
found upon inquiry from the district judges of the TVA area quite 
general satisfaction with the process so far as the commission 
form of trial was concerned.** Hence the Committee concluded that 
this procedure should be retained for this agency. 

It should be noted that, while these agencies thus represented 
differing points of view, they did not come into direct conflict, each 
being willing to allow the other to operate in its chosen field. The 
clash came more in the impairment this caused to the principle of 
uniformity strongly urged as the fundamental basis of the rule. 
This was the position of former President Armstrong of the 
American Bar Association, who has been a persistent and, indeed, 
a bitter critic of the TVA, objecting most strenuously to the con- 
demnation practices and results of this agency.** In this he has 
also had support in the columns of the Bar Association Journal.*’ 
He has been forthright in criticism of the Committee as attempting 
to work out adjustment of opposing points of view, rather than 
directly imposing its own judgment upon the protagonists. So, too, 
he has challenged the conclusion which the Committee had drawn 
from the answers to its inquiries to judges that this procedure had 
met with judicial favor.** But the quotations he gives from various 


* Its arguments are set out verbatim in Preliminary Draft, June 1947, note 
2 supra, at 15-19. See also United States ex. rel. Tennessee Valley Authority 
v. Powelson, 319 U.S. 266, 273 (1943); Fain v. United States ex rel. Tennessee 
Valley Authority, 145 F. 2d 956, 959 (C.C.A. 6th 1944); United States ex. rel. 
Tennessee Valley Authority v. Brandon, 153 F. 2d 781 (C.C.A. 6th 1946). 

* See Committee’s Note, 1948 Report, note 2 supra, at 20, 21; Preliminary 
Draft, June 1947, note 2 supra, at 14. 

* See the series of articles cited note 10 supra. 

*” See citations note 3 supra, e.g., 34 A.B.A.J. 528 (1948). 

*See in particular his article in 7 F.R.D. 383, 386-389 (1948), also 71 
A.B.A. REP. 87, 88 (1946). 
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judges go rather to the provision for trial de novo before a panel 
of district judges, a provision which the Committee had also found 
to be unnecessarily duplicating of effort, as the TVA had itself 
indicated. It seems that this additional step might well be elimi- 
nated ; it is, however, a matter of appellate jurisdiction, within the 
control of Congress, rather than of a procedural rule.*® Except in 
this one regard, Mr. Armstrong’s argument seems to be overborne 
by the lessons of actual experience. Indeed, there is perhaps a 
certain irony in considering his criticisms of the Committee in the 
light of its present direction from the Court to re-examine the 
issue lest it has gone too far in depriving other possible regional 
developments of the benefit of this experience. Persuasive in this 
discussion, too, have been the views of district judges, for example, 
forceful and detailed communications to the Committee of District 
Judge Paul of Virginia, whose experience has been extensive and 
who values the commission method highly. 


How to reconcile arguments thus substantial on either side is 
difficult. A part of the difficulty obviously is that federal govern- 
mental projects involving condemnation may be so diverse. It 
seems far from proven that in this regard complete uniformity is 
the one required course, whatever the difficulties in its application. 
Thus a hasty wartime expansion of a navy yard or an army training 
camp may perhaps be better handled by a unique and summary 
disposition inappropriate for a potential regional development, as, 
for example, of the Missouri Valley. A system allowing for some 
measure of diversity of treatment would seem to have much in 
its favor. 


In this juncture Chairman Mitchell of the Advisory Committee 
has suggested for consideration as a possible means of reconcili- 
ation of these diverse views a provision which would in general 
accept the solution hitherto favored by a majority of the Committee, 
that of jury trial, except where Congress has specifically provided 
otherwise, subject to the usual rules of waiver thereof, but adding 
the proviso “unless the court in its discretion orders that, because 
of the character or quantity of the land to be condemned, or for 
other reasons in the interest of justice, the issue of compensation 
shall be determined by a commission of three persons appointed by 
it.” The report of such a commission, if ordered, should then have 
the high degree of finality accorded to reports of masters under the 
general civil rules.*° 


Some such solution preserving a measure of flexibility in the 





*” Compare Stratton v. St. Louis Southwestern R.R., 282 U.S. 10 (1930); 
Ayrshire Collieries Corp. v. United States, 331 U.S. 132 (1947). 

* Fep. R. Civ. P. 53 (e) (2). For a previous suggestion of such a solution, 
see Committee’s Note to Preliminary Draft, June 1947, note 2 supra, at 15. 
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procedure would seem necessary if the problem is not to remain 
insoluble. Of course Congress could settle the matter very easily 
by providing specifically for the form of trial; but all attempts at 
solution in this way, particularly by bil!s for jury trials, have so 
far failed.** Obviously Congress has found the problem just as 
difficult of solution as have others. Allowing the indicated discretion 
in the district judge will permit adjustment to the particular 
exigencies which have been found so necessary, without a great 
sacrifice of the principle of uniformity. Seemingly the Department 
of Justice will be much nearer its desired solution of speedy and 
decisive jury trials than now, when it is subject either to commis- 
sion trials alone or to commission trials in the first instance in some 
thirty states. While the problem of delay might still remain, yet an 
incentive to it could be reduced, as well as expense eliminated, by 
a general provision attached to its appropriations, or in other like 
form, limiting the amount of compensation to be paid to such com- 
missioners.**? At any rate, this is the problem which should be 
settled during the year unless adoption of this generally good and 
desirable rule is to be inordinately delayed.** 


CERTAIN MISCELLANEOUS PROVISIONS 


Once the stumbling block of the form of trial of just compensa- 
tion is past, all seems comparatively clear sailing. The general 
intent of the condemnation rule is, as expressly stated, that, except 
as otherwise provided in‘ the rule itself, the general rules of civil 


* See references to such bills in the Preliminary Draft, June 1947, note 2 
supra, at 14, and in the TVA statement, id. at 19. The statute for Mississippi 
flood-control, 45 STat. 536 (1928), 33 U.S.C. § 702d (1946), was amended in 
1945, 59 Stat. 587, 33 U.S.C. § 702d (1946), to provide for conformity to state 
procedures, any rule of the district court “notwithstanding”; but this did away 
with the commission procedure upheld in United States v. Hess, 70 F. 2d 142, 
71 F. 2d 78 (C.C.A. 8th 1934). A provision for state conformity (as well as 
for use of the state courts) was added to the Natural Gas Act on July 25, 1947, 
61 Stat. 459, 15 U.S.C. § 717f (h), following the provisions of the Federal 
Power Act, 41 Stat. 1074 (1920), 16 U.S.C. § 814 (1946). 

“Such a provision already appears in the TVA Act, 48 Stat. 70 (1933), 
16 U.S.C. § 831x (1946), perhaps unduly restrictive in the rates set of a per 
diem not to exceed $15 per day, with an additional amount for subsistence of 
$5 per day. 

* Under the requirements for reporting of the rules, now frozen into law 
by 62 Star. 869, 28 U.S.C. § 2072 (1948), a rule after adoption by the 
Court must be reported to Congress by the Attorney General at the opening of 
a regular session and remain dormant there until the close of the session. In 
substance, a rule cannot be effective until some fifteen months after its adop- 
tion; and any delay in meeting the deadline of the opening of Congress means 
necessarily a delay of a year. I have criticized this inflexible procedure else- 
where. See CLARK, CoDE PLEADING 41-45 (2d ed. 1947) ; Clark, The Influence of 
Clark, Experience under the Amendments to the Federal Rules of Civil Pro- 
cedure, 8 F.R.D. (March 1949). 
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procedure for the United States district courts govern the proceed- 
ings.** The more important specialized procedures for condemna- 
tion, constituting some variation from the rules for ordinary civil 
actions, have been discussed above. Three others of these provisions 
are of sufficient interest and importance to deserve special mention. 


The first is the provision governing dismissal of the proceeding. 
Here it has at times occurred that after proceedings have been 
undertaken the United States for one reason or another finds it 
necessary or desirable to abandon the proceedings and to relinquish 
all attempts to take title. A problem may occur as to how far the 
plaintiff may do so over the objection by, and without payment of 
damages to, a defendant. This rule attempts to regulate the matter 
so far as seems possible, having in mind of course that no judgment 
against the United States may be given beyond its consent to be 
sued.** It provides in effect that before hearings and acquisitions 
of title the plaintiff may dismiss the action as to a particular piece 
of property merely by filing a notice thereof, while the parties may 
stipulate for dismissal or for vacation of any judgment that has 
been entered. Further, at any time before compensation has been 
determined and paid, the court may dismiss the action as to par- 
ticular property except that “it shall not dismiss the action as to 
any part of the property of which the plaintiff has taken possession 
or in which the plaintiff has taken title or a lesser interest, but 
shall award just compensation for the possession, title or lesser 
interest so taken.’** A Committee Note states that this is done to 
avoid remitting the property owner to another court, “such as the 
Court of Claims, to recover just compensation for the property 
right taken. Circuity of action is thus prevented without increasing 
the liability of the plaintiff to pay just compensation for any 
interest that is taken.’ 


A second important provision concerns the deposit of money by 





* 1948 Report, note 2 supra, R. 71A (a). 

“ Criticism of the rule for not providing for the award of costs, disburse- 
ments, and attorneys’ fees, Carnahan, 32 A.B.A.J. 883 (1946), citing favorably 
CAL. CopE Civ. Proc. § 1255a (Deering 1941), seems to overlook this restric- 
tion against awards against the Government. The matter is one for statutory 
remedy, as has been done in the District of Columbia, Act of July 11, 1947, 
Pub. L. No. 177, c. 228, amending D. C. Cope § 16-610, U. S. CopE Conc. SERV. 
319 (1947). Illustrative cases upholding the Government’s right of dismissal are 
Matthews v. United States, 113 F. 2d 452 (C.C.A. 8th 1940), cert. denied, 
311 U.S. 703 (1940); United States v. Yazoo & Mississippi R.R., 67 F. 2d 
1019 (C.C.A. 5th 1934), reversing 4 F. Supp. 366 (E.D. La. 1933); Danforth 
v. United States, 308 U.S. 271, 281 (1939). The case of United States v. 412.715 
Acres of Land, 53 F. Supp. 143 (N.D. Cal. 1943), supports the provision of 
the rule prohibiting dismissal where possession is retained. 

* 1948 Report, note 2 supra, R. 71A (i). 
* 1948 Report, note 2 supra, at 30. 
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the plaintiff with the court for just compensation and its more 
speedy distribution to cover the cases of hardship noted above. It 
is provided that “the court and attorneys shall expedite the pro- 
ceedings for the distribution of the money so deposited and for the 
ascertainment and payment of just compensation.” Moreover, if 
compensation finally awarded any defendant exceeds the amount 
which has already been paid to him on distribution of the deposit, 
the court shall enter judgment in his favor for the deficiency ; while 
if the compensation finally awarded is less than the amount already 
paid to him, “the court shall enter judgment against him and in 
favor of the plaintiff for the overpayment.’’** Thus the possibility 
of some mistake in the amount initially distributed in the light of 
the compensation ultimately to be awarded is not a sufficient reason 
for delaying a fair and early distribution to which the parties may 
be equitably entiled. 


The final provision concerns the unusual, but still occasional, 
action for condemnation under the law of a state, either instituted 
in or removed to a federal court on the basis of diversity of citizen- 
ship or alienage.** The provision as to such cases is that the general 
practice provided by the rule “may be altered to the extent neces- 
sary to observe and enforce any condition affecting the substantial 
rights of a litigant attached by the state law to the exercise of the 
state’s power of eminent domain.’’*° It has been urged that this 
leaves the method of trial somewhat in dispute. The alternatives 
as to trial set forth in the 1947 draft had made specific and separate 
provision for the form of trial under a state’s power of eminent 
domain.*t These were omitted on the thought that the earlier pro- 
vision for trial was adequate. As we have seen, the jury method 
of trial was the preferred one in the minds of a majority of the 
Committee. It would perhaps still be possible, however, for a dis- 
trict judge to rule that a state requirement against jury trial is a 
condition affecting the substantial rights of a litigant. 


To the mind of the writer, who was doubtful of the Committee’s 
conclusion, there is another objection to this provision, namely, 
that in localities where state action does not allow for jury trial 
this may give some incentive to shopping for federal jurisdiction, 
where the diversities of diversity jurisdiction may be developed in 
order to secure that kind of advantage. It is thought undesirable 





* 1948 Report, note 2 supra, R. 71A (j). 

* Boom Co. v. Patterson, 98 U.S. 403 (1878); Searl v. School-Dist. No. 2, 
124 U.S. 197 (1888) ; Madisonville Traction Co. v. St. Bernard Mining Co., 196 
U.S. 239 (1909); Franzen v. Chicago, M. & St. P. R.R., 278 Fed. 370, 372 
(C.C.A. 7th 1921). 

“1948 Report, note 2 supra, R. 71A (k). 

“ Preliminary Draft, June 1947, note 2 supra, (h), First and Second Alter- 
natives, also (1), First and Second Alternatives. 
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to put a premium on bringing such cases into the federal courts 
from jurisdictions such as those in the East where it has heretofore 
been unknown. All this suggests that the reconsideration now to be 
had as to the general provisions for the form of trial may well 
extend to the trial of state cases also. 











Liability for State and Local Taxes and 
Assessments in Federal Condemnation 
Proceedings 


ELMER E. HILPERT* 


Of the many problems raised in the course of the federal con- 
demnation of a vast number of properties during World War II, 
none proved more troublesome than the problem of the liability of 
the condemnee for current state and local taxes and assessments. 
And the present state of the decisions provides a solution of the 
problem that is something less than satisfactory. 

The problem is posed when the real property tax systems of the 
several states are juxtaposed with the doctrine of reciprocal inter- 
governmental tax immunity which stems from Marshall’s famous 
dictum in McCulioch v. Maryland.’ The real property tax of any of 
the states is invariably ad valorem in form; in a manner of speak- 
ing its administration is continuous from the time of the assessment 
or valuation of the realty for tax purposes which occurs early in 
the “tax year,” through the successive steps of “equalization” 
among individual taxpayers, property classes, and local govern- 
mental units, fixing of the tax rates, and billing of the taxpayers, 
to the ultimate collection of the tax, which generally occurs at or 
near the end of the “tax year” and may extend in whole or in part 
into the next succeeding “tax year.” The “tax year” may or may 
not correspond with the “calendar year,” and the liens for taxes 
of the several state and local governments “attach” at different 
times within the “‘tax year.” Where the time for the “attachment” 
of the tax lien is not expressly fixed by state statute, the time for 
its “attachment” depends on the occurrence of varying “events,” 
in the course of the “tax year,” as determined by state statutory or 
decisional law.? But, while ad valorem in form, the real property 
tax like every other tax is ultimately payable out of the income from 
the realty,* and thus in an economic sense the real property tax is 





* Professor of Law, School of Law, Washington University, St. Louis, Mo.; 
member of the Missouri and Ohio Bars. 

*4 Wheat. 316 (U.S. 1819). 

* THE TAx RESEARCH FOUNDATION, TAX SYSTEMS OF THE WORLD, (6th ed. 
1935). 

*It is true that the real property tax is not always in fact payable out of 
income from the realty; but, when it is not, such taxes become “delinquent,” as 
in periods of depression or as in urban “blighted” areas, in either of which 
events legislative relief of one kind or another usually follows. 
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relatable to the use and occupation of the realty, or the receipt of 
its rental value, during the course of the “tax year.” Hence, it is 
the almost invariable practice in a voluntary private sale of realty 
during the course of the “tax year” to adjust the seller’s and the 
buyer’s tax liabilities by contract to their pro rata use and occupa- 
tion of the realty, or the receipt of its rental value, during the “tax 
year.’* iiven in “involuntary” transfers of realty during the course 
of the “tax year,” as when a life tenant (or other life beneficiary) 
dies within the course of the “‘tax year,” such an adjustment of the 
tax liabilities of the life tenant and the remainderman (or of the 
reversioner) to their pro rata use and occupation of the realty or 
the receipt of its rental value during the course of the “tax year” 
has been recognized.’ But when the federal government condemns 
private property during the course of the “tax year” the United 
States, as the successor in title, is immune alike from taxation and 
from the operation of the tax lien® either in its entirety or as to any 
proration thereof.’ Then the problem for determination is whether 
the state and local governments involved shall lose all or a pro rata 
share of the taxes as the result of the federal government’s tax 
immunity, or whether the condemnee, although deprived of the use 
and occupation of the realty or the receipt of its rental value for 
what may be a very large part of the “tax year,” shall nevertheless 
bear the burden of that whole vzar’s taxes. 

On any re-examination of the doctrine of reciprocal intergov- 
ernmental tax immunity it would be arguable that such immunity 
should not apply, despite Marshall’s dictum, where the reciprocal 
government’s tax is neither onerous nor discriminatory, as it was in 
McCulloch v. Maryland; but the extension of the doctrine well 
beyond these limits is so embedded in our jurisprudence that it is 
very unlikely that it will be re-eexamined—or modified to this degree 
if re-examined.* The burden on the condemnee could be lessened 
by the voluntary assumption by the United States of that share of 
the tax burden that would be imposed on a voluntary transferee of 
the realty, in analogy to the provision in some states that the tax 
exemption of a charitable corporation does not arise until the “tax 





‘ E.g., “Closing Practices of St. Louis Real Estate Exchange” provides, “... 
taxes ..., if any, are to be adjusted to date of closing on the basis of 30 days 
to the months,. . .” GILL’s MissourI REAL ESTATE ForMS 138 (2d ed. 1931). 
And see U.S. v. Certain Parcels of Land in Philadelphia, Pa., 130 F. 2d 782, 784 
(C.C.A. 3d 1942). 

5 See Notes, 17 A.L.R. 1384, 13897 (1922); 94 A.L.R. 311, 320 (1935); 126 
A.L.R. 862, 865, 869 (1940). See also 2 Scott, TRusTs § 237 (1939). 

* United States v. Alabama, 313 U.S. 274 (1941). 

7 Washington Water Power Co. v. United States, 135 F. 2d 541 (C.C.A. 9th 
1943). 

“Cf. New York ex rel Rogers v. Graves, 299 U.S. 401 (1937); Pittman v. 
Home Owners’ Loan Corp., 308 U.S. 21 (1939). 
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year” next following its acquisition of the realty.* But thus far 
the only statute of the United States on the subject of tax liability 
in federal condemnation proceedings provides merely that 

The court shall have power to make such orders in respect 

of encumbrances, liens, rents, taxes, assessments, insurance, 

and other charges, if any, as shall be just and equitable.'° 

And (especially since the provision with respect to taxes and 
assessments is found among provisions with respect to “private” 
encumbrances) this section of the statutes hardly expresses a pur- 
pose to prorate the real property tax liability so as to bring about 
the assumption of a part thereof by the United States. 

It is arguable, however, that the statute permits the district 
courts in federal condemnation proceedings to adjust the tax lia- 
bility of the condemnee to his pro rata use and occupation of the 
realty or the receipt of its rental value during the course of the “tax 
year,” and to deny the state’s claim for the balance of the taxes for 
that year as against the federal government. Thus the economic 
loss resulting from the federal government’s tax immunity is 
borne by the state and local governments against whom the federal 
government's tax immunity exists rather than by the private indi- 
vidual, as the involuntary transferor of his property for the “public 
good.” This conception of the meaning of “the court shall have 
power to make such orders in respect of . . . taxes, assessments, 
...if any, as shall be just and equitable” seems to have been ap- 
plied by the district courts in several cases." 

This view was expressed by the order of the district court in 
People of Puerto Rico v. Palo Seco Fruit Co.'* In this instance 
the federal government by condemnation proceedings obtained title 
to and possession of the appellee’s land during October, 1941. The 
federal district court for Puerto Rico ordered that the insular gov- 
ernment was entitled to receive out of the money deposited in court 
as compensation only half of the property taxes for the fiscal year 
current at the time the property was taken. The district court in its 
order said (although its did not base its order on this ground) that 

There is really very little equity in exacting a property 
tax from the taxpayer after he has been deprived of his 
property,.... on 

And the district court went on to say that, under the power con- 
ferred by the last paragraph of U.S.C.A., Section 258a, which gives 





* See Note, 63 A.L.R. 1332 (1929). 

* 46 STAT. 1421 (1931), 40 U.S.C. § 258a (1946). (emphasis supplied.) 

“ United States v. Certain Land in City of St. Louis, Mo., 29 F. Supp. 92 
(E.D. Mo. 1939); United States v. Certain Parcels of Land in Prince George’s 
County, Md., 40 F. Supp. 436 (D. Md. 1941). 

” 136 F. 2d 886 (C.C.A. 1st 1943). 
* Id. at 887. 
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it authority to make such orders in respect of taxes and assess- 
ments, if any, “as shall be just and equitable,” it was disposed to 
the view that it 

might make an order in respect to encumbrances or liens 

which would require the payment only of the taxes accrued 

and payable up to the time of the taking." 

The Circuit Court of Appeals, First Circuit, reversing the 
District Court of the United States for Puerto Rico in the Palo Seco 
case and awarding the insular government the full amount of the 
current taxes out of the compensation award questioned this view 
of the section’s scope;'® and it has been expressly denied in a 
number of other cases.'* 


The basis for denying such an “apportionment” of current 
taxes and for awarding the full amount thereof to the taxing gov- 
ernment out of the compensation award has been that the federal 
courts in condemnation proceedings are to be governed by the 
state law on the question and that the state law in these cases re- 
quired the imposition cf the full amount of the current taxes on 
the condemnee, regardless of the fact that he had been deprived 
of a commensurate use and occupation of the premises or of the 
rental value of the property during the tax year."’ 


If the “state law” to be applied in federal condemnation pro- 
ceedings is the composite of state statutes relating to the assess- 
ment, equalization, “security” for and collection of taxes, and these 
statutes are to be inexorably applied without regard to the super- 
vening and uncontemplated fact of the federal condemnation of 





" Thid. 

" Thid, 

™ United States v. Certain Parcels of Land in Philadelphia, Pa., 130 F. 2d 
782 (C.C.A. 3d 1942); Collector of Revenue within and for the City of St. 
Louis, Mo. v. Ford Motor Co., 158 F. 2d 354 (C.C.A. 8th 1946). And see 79 
A.L.R. 116 (1932), Supplemental Decisions. 

™ United States v. Certain Parcels of Land in San Diego, San Diego County, 
Calif., 44 F. Supp. 936 (S.D. Cal. 1942); United States v. Certain Parcels of 
Land in Philadelphia, Pa., i130 F. 2d 182 (C.C.A. 3d 1942); Collector of Rev- 
enue within and for the City of St. Louis, Mo. v. Ford Motor Co., 158 F. 2d 
354 (C.C.A. 8th 1946). For a discussion of these cases, see infra. But see Re 
South Carolina Public Service Authority, 37 F. Supp. 28 (E.D. S.C. 1941), hold- 
ing, alternatively, that (1) a South Carolina statute of 1939 did not require, 
as alleged, the imposition on the condemnee of taxes accruing after he had been 
dispossessed of his property and before payment of the award into court and 
that (2) any such state statute would be violative of the “due process” clause 
of the Fourteenth Amendment and unconstitutional. Compare with the view of 
the United States Circuit Court of Appeals, First Circuit, in the Palo Seco case, 
supra, that the “apportionment” of current state taxes under 40 U.S.C.A., 
Section 258a, or presumably any other federal statute, would “destroy” the 
state’s tax lien, and thus be violative of the “due process” clause of the Fifth 
Amendment! 
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the property taxed, there will be no occasion for the “apportion- 
ment” of the taxes of the condemnee, unless a state statute, as is 
rarely the case, so provides.'* Again, it may be that the whole bur- 
den of the federal tax immunity may be borne by the taxing state 
and local governments if the condemnation proceeding is instituted 
at a time when, under the state tax laws (either statutory or deci- 
sional) the tax lien has not yet “attached,” although part of the tax 
year has already elapsed.'® In either event, the burden of taxation 
is hardly “equitable”; and in both events the variations that exist 
among the several states as to the times when tax liens “attach” 
and as to whether they “attach” continuously or whether there is 
an hiatus, so to speak, in the tax encumbrance of realty, introduce 
the elements of haphazardness and lack of uniformity in this phase 
of the law of federal condemnations. 


But the state statutes respecting the administration of their real 
property tax systems were written, one may safely presume, with- 
out the problem occasioned by the condemnation of land by the 
sovereign in mind. Thus, even if the federal government is with- 
out power to legislate or adjudicate an “apportionment” of the con- 
demnee’s tax liability in federal condemnation cases, the state 
courts are not without power to ameliorate the tax burden of the 
condemnee in condemnation proceedings instituted by that state or 
by one of its local subdivisions. In state and local condemnation 
proceedings the same problem of tax “apportionment” appears, 
and it has been considered in a small number of states, with the 
usual varying results.*° In some states the full amount of current 
taxes has been imposed on the condemnee; in others the tax has 
been “apportioned” according to his pro rata use and occupation of 
the property during the “tax year.” It is the law as declared by 
each state on this precise point that is to govern in federal con- 
demnation proceedings. Where there are no state decisions on this 
precise point it seems clear that the federal courts are not required 
to impose the full amount of current taxes on the condemnee by 
awarding it out of the compensation paid into court, merely be- 


* The tax statutes of Washington and New Jersey make express provision 
for an arbitrary apportionment of taxes between vendor and purchaser in the 
absence of contrary stipulations. Borough of Edgewater v. Corn Products 
Refining Co., N.J. ——, 53 A. 2d 212 (1947); Washington Water Power 
Co. v. United States, 135 F. 2d 541 (C.C.A. 9th 1943). In both cases current 
taxes were “apportioned,” under these statutes, as to the condemnees and, of 
course, the balances “remitted” as to the United States. 

* See People of Puerto Rico v. Palo Seco Fruit Co., 136 F. 886 (C.C.A. 1st 
1943), where the court points out the hiatus in the tax liens of successive years 
during which, if condemnation proceedings were instituted, no tax liability 
would fall upon the condemnee. And see cases collected in 79 A.L.R. 116, Sup- 
plemental Decisions. 

*” See cases collected in 79 A.L.R. 116 (1932) and Supplemental Decisions. 
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cause (a) inexorable following of the state tax statutes written 
without this problem in mind, would compel this result, (b) be- 
cause the decisional law on this point in another state having com- 
parable tax statutes would compel this result, (c) because this re- 
sult was attained in other federal condemnation proceedings arising 
under the laws, either statutory or decisional, of another state, or 
(d) because the appropriate state’s decisional law has awarded the 
taxing unit the amount of taxes already delinquent when the con- 
demnation proceedings were instituted or has awarded the amount 
of special benefit assessments. Still, an examination of the recent 
federal cases strongly suggests that all of these factors have oper- 
ated to cause the denial of an “apportionment” of the condemnee’s 
tax liability in federal condemnation proceedings.” 

It does not follow, as seems to have been assumed in many fed- 
eral cases, from the mere fact that a state’s tax lien has ‘‘attached”’ 
at the time that the state or one of its local subdivisions condemns a 
parcel of property, that the courts of that state would hold the con- 
demnee liable for the full amount of current taxes unless he had 
also enjoyed the use and occupation of the premises or received 
their rental value during the “tax year.” Thus in Re Twelfth 
Ward? the New York court imposed the current taxes on some 
and not on other condemnees involved in the same condemnation 
proceedings, although there was the usual inchoate tax lien on all 
the properties at the time of their condemnation. The New York 
court thus stated the principle according to which it granted relief 
to some of the condemnees from the entire tax burden that would 
otherwise have been imposed on them by the mere mechanical ap- 
plication of the state’s tax statutes: 

It is equally clear that, at the time of the actual appro- 
priation of the property by the city, the owners were entitled 

to be relieved of all burdens incident to their ownership. 

Certainly it would not be “just compensation” to take a 

man’s land, and compel him to pay the taxes and assessments 

thereafter levied on the property, while at the same time 
withholding the purchase price. Undoubtedly, had the title 

completely vested in the city on the 9th day of January, 1895, 

the property owners would have been relieved from all obli- 

gations of this nature. Now it appears that some of these 
property owners were deprived of all beneficial use of their 

property on that date, while others had thereafter but lim- 

ited use; and yet all the awards were, as specified in section 

14 of the report “subject to the amount due and unpaid on 





"1 See, for example, United States v. Certain Parcels of Land in Eau Claire, 
Wis., 49 F. Supp. 225 (E.D. Wis. 1943) ; and, for other cases, see Supplemental 
Decisions to 79 A.L.R. 116. 

240 App. Div. 281, 58 N.Y. Supp. 58 (1899). To the same effect, see Re 
Riverside Park, 59 App. Div. 603, 69 N.Y. Supp. 742, aff'd, 167 N.Y. 627, 60 
N.E. 1116 (1901). 
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account of taxes and assessments lawfully confirmed prior 
to, and a lien upon, the premises for which the said awards 
have been made, at the date of this our report.” Upon the 
city’s theory, therefore, the owner must not alone be de- 
prived of the unrestricted use of his property and of the ad 
interim use of his money, but he must also be compelled to 
pay for its police protection, and for public improvements 
charged against it as a benefit, during all the period of delay, 
for which he is in no way responsible, and which he is power- 
less to shorten. It will be seen that, if this theory be correct, 
the owner’s award would be constantly diminished by each 
year’s delay, until, if the period were long enough, it would 

be entirely wiped out. It can hardly be contended that a 

theory which, logically followed out, would under any pos- 

sible circumstances produce such a result, affords a satis- 
factory basis for an award of “just compensation.”** 

Hence, if all the “state law” that appears in a federal condemna- 
tion proceeding is to the effect that wndes the state’s tax statutes 
the property was subject to an inch: te tax lien at the time the 
condemnation proceedings were institu ed, it does not follow that 
the mechanical application of the tax statutes would not have been 
relieved against as a matter of “equity” had the issue been presented 
in the courts of that state. And thus a federal court is under no 
necessity of imposing the entire amount of current taxes on the 
condemnee merely because the state’s tax lien has already “at- 
tached” or because the courts of another state with identical or 
closely similar tax statutes have imposed the entire amount of cur- 
rent taxes. Nevertheless, a number of federal cases seem to have 
based their imposition of the full amount of current taxes on the 
condemnee either on (1) the mere finding that, under the state’s 
tax statutes, the tax lien had already “attached” or on (2) the mere 
fact that other federal or state decisions had based their holdings 
on the finding that, under the tax statutes of the states there in- 
volved, the tax lien had already “attached.’’** 

The difficulty with which a federal court is confronted in the 
absence of state decisional law on the precise question of the lia- 
bility of a condemnee for current taxes, is illustrated in Allen, 
County Treasurer v. Henshaw et al.**> There lands in Oklahoma 
were condemned and title thereto taken by the United States on 
or about March 15, 1943. Awards were made by the federal dis- 
trict court and checks therefor issued, payable jointly to the county 
treasurer and each individual landowner in order that the treasurer 
might retain sufficient funds to pay any taxes for which such con- 
demnees might be liable. The county treasurer, in keeping with the 
theory applied in many prior federal condemnation cases arising in 





* 40 App. Div. 281, 58 N.Y. Supp. 58 (1899). 
“79 A.L.R. 116 (1982), Supplemental Decisions. 
* 197 Okla. 123, 168 P. 2d 625 (1946). 











24 OHIO STATE LAW JOURNAL [Vol. 10 


other states, proposed to retain an amount sufficient to cover current 
taxes for the “tax year” 1943. One of the condemnees brought a 
writ of mandamus in the state court to compel the treasurer to pay 
over this controverted amount. The trial court granted the writ, 
and it was sustained by the Supreme Court of Oklahoma. While 
the Oklahoma “law” on the subject as announced by the Oklahoma 
Supreme Court also turned on the dete on which the state’s tax 
lien “attached,” that date was made to depend on an “event” in 
the “tax year” not necessarily consistent with decisions in other 
states having tax statutes otherwise similar to those of Oklahoma. 
The Henshaw case thus not only illustrates the difficulty which 
confronts a federal court in condemnation proceedings when there 
are no applicable state decisions on the precise question, but it also 
suggests a happy procedural solution of the problem which invites 
a state court decision on the matter. 


Almost all states impose on the condemnee in state or local con- 
demnation proceedings the full amount of any taxes that have 
already become due and owing and remain uncollected at the time 
the condemnation proceedings were instituted; and where there is 
a personal liability for real property taxes in addition to the lien 
against the property, this is the uniform result reached by the rela- 
tively few state’courts which have passed on the matter.** Although 
such state decisions are no authority whatsoever for imposing the 
full amount of current taxes on the condemnee, still the decision 
of the federal court in Cobo, City Treasurer v. United States*’ is 
unexceptionable ; but it is wholly distinguishable from cases requir- 
ing an order respecting current taxes. 

In the Cobo case the owner of the property was dispossessed 
by the federal government early in February of 1932. At that time 
the taxes for the “tax years” of 1930 and 1931 had long since been 
due and payable, whereas the taxes for 1932 were “accruing” in 
the course of the “continuous” administration of Michigan’s tax 
statutes. The City of Detroit intervened in the condemnation pro- 
ceedings and moved for an order directing the payment to the city 
out of the award of the amount of the “back” taxes for 1930 and 
1931. The motion for an order with respect to these “‘back” taxes 
was granted. There was no claim for any part of the taxes that 
would have become due and owing sometime in 1932 and no order 
with respect thereto was made. And yet the decision in the Cobo 
case seems to have had an influence in other federal cases when 
the resolution of the condemnee’s tax liability was concerned with 
current taxes. 

The state decisions uniformly hold that a condemnee is liable 





* See Note, 79 A.L.R. 116 (1932). 
“94 F, 2d 351 (C.C.A. 6th 1938). 
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for the amount of any “special assessments” levied against the 
land and due and payable at the time the condemnation proceedings 
are instituted.** These decisions are, however, based on the wholly 
different theory of taxation underlying “special assessments,” as 
contrasted with annually recurring real property taxes. Strictly 
speaking, a tax “is imposed for the purpose of supporting the gov- 
ernment generally without reference to any special advantage which 
may be supposed to accrue to the person taxed.” Such a tax is each 
citizen’s contribution to the costs of maintaining the general serv- 
ices of government in promoting the public safety, health and wel- 
ware. An assessment, on the other hand, is a charge which is 
“predicated upon the principle of equivalents or benefits which are 
peculiar to the persons or property charged therewith, and which 
[is] assessed or appraised according to the measure or proportion 
of such equivalents.”*’ By hypothesis, then, the condemnee’s prop- 
erty had its value enhanced when the public improvement financed 
through the “special assessment” was made; such enhanced value 
will have been reflected in the award of damages to the condemnee; 
and the imposition on the condemnee of the full amount of the 
“special assessment” still due and owing is theoretically sound and 
wholly consistent with decisions from the same state prorating the 
current tax liability of the same condemnee in the same proceed- 
ings. Such state decisions, awarding the full amount of “special 
assessments” to the taxing unit, do not in any way bespeak the rule 
of that state with respect to the imposition or proration of current 
taxes; and such state decisions therefore should not govern a fed- 
eral court’s disposition of the current tax liability in a federal con- 
demnation proceeding arising in such states. 

Of the federal decisions in which the liability for current taxes 
was raised, three especially purport to turn at least in part on the 
precisely applicable state decisional law.*° 

In the first of these three cases, United States v. Certain Parcels 
of Land in City of San Diego,*' current taxes were imposed in their 
entirety on the ground, in part, that the California decisional law 
compelled this result. The federal district court relied on Marin 





* See, especially, City of Los Angeles v. Superior Court, 2 Cal. 2d 138, 39 
P. 2d 401 (1935); Ross v. Gates, 183 Mo. 338, 81 S.W. 1107 (1904); and see 
Note, 79 A.L.R. 116 (1932). 

* Ridenour v. Saffin, 1 Handy 464 (Ohio Super. Ct. 1855). 

* United States v. Certain Parcels of Land in City of San Diego, Calif., 44 
F. Supp. 936 (S.D. Cal. 1942); United States v. Certain Parcels of Land in 
Philadelphia, Pa., 1380 F. 2d 782 (C.C.A. 3d 1942); Collector of Revenue within 
and for the City of St. Louis, Mo. v. Ford Motor Co., 158 F. 2d 354 (C.C.A. 8th 
1246). These three cases were also based, in large part, on the fact that, under 
the states’ tax statutes, the tax liens had already “attached” at the time the 
condemnation proceedings were instituted. 
"44 F, Supp. 936 (S.D. Cal. 1942). 
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Municipal Water District v. North Coast Water Co.** and on City 
of Los Angeles v. Superior Court.** In the Marin case the Water 
District had previously condemned the defendant’s land and dis- 
possessed it within the current tax year. Later, the taxes remaining 
unpaid, the land was sold for taxes. The Water District redeemed 
the land and brought suit against the defendant for reimbursement 
on the grounds (1) that there had been a warranty against encum- 
brances which had been breached by defendant’s failure to dis- 
charge the tax lien, and (2) that the amount of taxes current at 
the time of the making of the condemnation award was deductible 
from the amount of the award. The California court found that 
neither of the grounds urged would support a recovery, and held 
for the defendant. In the City of Los Angeles case the city was 
permitted to deduct from the compensation award the amount of 
“assessments for certain street improvements,” which had been 
based on the benefit conferred on the property at the time the im- 
provements were made and which had been due and payable before 
the institution of the condemnation proceedings. Neither of these 
cases support the federal district court’s view, in the San Diego 
case, supra, of California decisional law respecting a condemnee’s 
liability for current taxes; indeed, the Marin case, supra, tends to 
support the contrary view; and the federal court wholly over- 
looked other California decisions which bear more directly on the 
question.** 


In United States v. Certain Parcels of Land in Philadelphia,® 
the federal district court apportioned the taxes for the year current 
in which the condemnation proceedings had been instituted accord- 
ing to the condemnee’s use and occupation of the property during 
that “tax year.” The United States Circuit Court of Appeals, Third 
Circuit, reversed the order of the district court and imposed the 
entire amount of the current year’s taxes on the condemnee on the 
ground, in part, that Pennsylvania decisional law compelled this 
result. The Circuit Court relied principally on Philadelphia v. Penn- 
sylvania Company for the Instruction of the Blind,** Dougherty v. 
City of Philadelphia,** and William G. Halkett Co. v. City of Phila- 
delphia.** The first two of these cases held that the exemption from 
taxation expressly granted charitable corporations by the State of 
Pennsylvania does not begin until the “tax year” next ensuing 








* 40 Cal. App. 260, 180 Pac. 620 (1919). 
* 2 Cal. 2d 138, 39 P. 2d 401 (1935). 
“ See, for example, Los Angeles v. Los Angeles Pacific Co., 31 Cal. App. 100, 
159 Pac. 992 (1916). 
* 130 F. 2d 782 (C.C.A. 3d 1942). 
* 214 Pa. 138, 63 Atl. 420 (1906). 
7 112 Pa. Super. 570, 172 Atl. 177 (1934). 
* 115 Pa. Super. 209, 175 Atl. 299 (1934). 
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the “tax year” in which the property was acquired by a charitable 
corporation. That determination would seem to have little, if any, 
bearing on the precise issue then before the federal courts. In the 
Halkett case, supra, the United States had begun negotiating for 
the plaintiff’s property in the latter part of 1931 and later took it 
through condemnation proceedings, but the plaintiff ‘“‘was in pos- 
session of his property, either by himself or his tenants, and enjoyed 
the use and income from it until November 4, 1932.’”** The plain- 
tiff brought “amicable assumpsit and case stated” to determine the 
right of the local taxing authorities to collect taxes for the “tax 
year” of 1932. The court held that since the plaintiff as condemnee 
had remained in possession of the property and “enjoyed the use 
and income from it” within the 1932 “tax year” until November 4, 
1932, the city could collect such taxes as were attributable to that 
period of occupation—especially in view of the fact that the city 
had previously “voluntarily made such apportionment for the bene- 
fit of the plaintiff. . . .” This decision neither clearly supports the 
view that current taxes should be imposed in their entirety nor 
that they should be prorated according to the condemnee’s use and 
occupation of the premises during the current “tax year.” In view 
of “the custom, which by common consent, [had] acquired the 
‘force of law’” that taxes “are prorated between the vendor and 
purchaser on a sale of the land,’’*’ it is conceivable that the Penn- 
sylvania courts might, were the issue squarely presented to them, 
adopt the rule of apportionment in condemnation proceedings. 

In Collector of Revenue within and for the City of St. Louis v. 
Ford Motor Co.,* the federal district court apportioned the current 
taxes for the year in which the condemnation proceedings had been 
instituted according to the Ford Motor Company’s use and occupa- 
tion of the premises within that year. On appeal by the City of 
St. Louis, the United States Circuit Court of Appeals, Eighth 
Circuit, reversed the order of the district court and imposed the 
entire amount of the current year’s taxes on the condemnee on the 
ground, in part, that Missouri decisional law required this result. 
The Circuit Court of Appeals relied chiefly, if not solely, on Jasper 
Land and Improvement Company v. Kansas City.** The issue of 
the condemnee’s liability for taxes accruing after the institution 
of condemnation proceedings was squarely presented in the Jasper 
case, and the Missouri court imposed the entire year’s taxes on the 
condemnee. It was argued in the Ford Motor Company case, on 
behalf of the condemnee, however, that the Missouri court’s decision 





“Ibid. (Emphasis supplied.) 
“ United States v. Certain Parcels of Land in Philadelphia, Pa., 130 F. 2d 
782, 784 (C.C.A. 3d 1942). 
“158 F. 2d 354 (C.C.A. 8th 1946). 
“283 Mo. 674, 239 S.W. 864 (1922). 
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in the Jasper case had depended on (1) the rule that, under the 
Missouri Constitution, an owner may not be dispossessed until the 
amount of the award has been paid into court for his benefit and 
(2) that, in that instance, the owner-condemnee had remained in 
possession during the whole of the current “tax year” and that the 
taxes accruing during that year were thus “due and owing” at the 
time he was actually dispossessed.** Both the facts, as reported, 
and the language in the opinion of the Jasper case are equivocal, at 
best; and it may well be that the Circuit Court of Appeals’ view of 
Missouri decisional law, as announced in the Jasper case, would be 
reaffirmed by the Missouri Supreme Court. In any event, the 
decision in the Ford Motor Company case can be wholly supported 
under this view of the governing Missouri decisional law on the 
precise question involved. 

In the present state of the federal decisions and in view of the 
tendency to decide the issue in particular cases either on the 
mechanical application of the appropriate state’s tax statutes or 
the decisional law of another state with similar tax statutes—as 
declared either by the courts of that state or as “found” by the 
federal courts—it would be better to adopt either of the procedures 
resorted to in United States v. 25.936 Acres of Land, More or Less, 
in Borough of Edgewater** and in Allen, County Treasurer v. 
Henshaw." In the Edgewater case, the United States Circuit Court 
of Appeals, Third Circuit, remanded the cause to the federal district 
court with the direction “to retain jurisdiction for a reasonable 
length of time to permit the Borough of Edgewater and [the con- 
demnee] to litigate in the courts of New Jersey” the issue respect- 
ing the condemnee’s liability for current taxes. This was done in 
Borough of Edgewater v. Corn Products Refining Co.,* and an ap- 
portionment of taxes based on New Jersey state law was obtained.*’ 
In the Henshaw case the federal district court issued checks in the 
amount of the awards payable jointly to the county treasurer and 
each individual condemnee; the question of the liability for current 
taxes was litigated in the Oklahoma state courts, and the non- 
liability of the condemnee for the entire amount of the current 
taxes was authoritatively established as a matter of state decision 
in the very case affected. 

If either of these procedures should become the established 
practice in federal condemnation proceedings, the federal courts 


“ The writer was “of counsel” for respondent Ford Motor Co. and argued 
the matter in the Circuit Court of Appeals. 

“153 F. 2d 277 (C.C.A. 3d 1946). 

“197 Okla. 123, 168 P. 2d 625 (1946). 

136 N.J.L. 220, 53 A. 2d 212 (Sup. Ct. 1947), aff'd, 57 A. 2d 39 (Ct. Err. 
& App. 1948). 
“ See note 18 supra. 




















TAX AND ASSESSMENT LIABILITY 29 





1949] 


would be relieved of the difficulty of determining the state decisional 
law on the point; and this alone would go a long way toward 
clarifying the whole problem. But there would still exist the near 
certainty of variation in result among the several states, and it is 
also likely that many state decisions would continue the element of 
haphazardness in result as among condemnees whose properties 
were taken at varying times within the “tax year.” It is not at all 
clear that it could be successfully urged that the amount of current 
taxes, imposed on a condemnee and not relatable to his use and 
occupation of the premises within that “tax year,” be considered 
as an element of damages in determining the amount of the award 
to him.** All this seems to suggest the need for Congressional 
relief, in the interests of uniformity and certainty—and of essential 
fairness to condemnees—by a statutory “assumption” by the United 
States of a proration of the taxes accruing and current during the 
year in which properties are condemned by the federal government. 


“18 Am. Jur. § 260 (1938). 














Intergovernmental Conflicts in Land Acquisition: 
Adjustment for Maximum Public Benefit 


VAUGHN C. BALL* 


Is a park better than a courthouse; a road than a school, or an 
airfield than a waterworks? Legislators, judges and administrators 
are frequently faced with the problem of deciding how these ques- 
tions. shall be shaped for answer, and who shall answer them. 
Almost without exception, production and services require land- 
area for their accomplishment; they are forms of land use. The 
number and range of our governmental and other public activities 
have increased and accelerated. The quantity of land devoted, and 
needs for land to be devoted, to what are legally termed “public 
uses” have multiplied; there are and will be more and larger high- 
ways, reservoirs, airports, customshouses, power plants, cemeteries 
and sewers. The total of suitably located and modified land has 
scarcely kept pace. It can do so only through efficient employment 
of the area available. The threat of maladjustment in uses shows 
itself in conflicts among our myriad of governments, government 
agencies and public service corporations; in efforts by more than 
one such body to acquire and use the same real property for one 
public purpose to the partial or total exclusion of others. 


CONDEMNATION ASPECTS OF THE PROBLEM 


We are here concerned with an analysis of the power of a fed- 
eral, state or local government, its agency, or a public utility, to 
take or authorize the taking for public use of land held for the 
same or a different public use by another such government, agency 
or utility. The attempt to effect the shift in land use may be made 
by legislation, either general or ad hoc, administratively, or by a 
combination of means. In the typical situation one (the taker) or 
both of the public bodies involved may possess to some extent a 
form of power to administer property in the public interest—the 
power of eminent domain. Among other ways, therefore, the inter- 
agency conflict may come before the courts in the guise of a lawsuit 
to exercise this power, i.e., in condemnation proceedings. The 
general question of compensation for the condemnation or transfer 
is beyond the scope of the present inquiry; it is assumed that com- 
pensation is forthcoming when required by law. It is also assumed 
that if the land were privately owned and devoted to private use 
no impediment to the taking would exist. 


* Assistant Professor of Law, College of Law, The Ohio State University. 
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A technicality prevents the problem from arising in condemna- 
tion as often as would otherwise happen, although it does not pre- 
vent other forms of litigation. Land acquired for federal agencies 
is taken and held in the name of the United States of America.’ An 
effort by one federal agency to condemn land used by another would 
present the impossibility of a suit by the United States against 
itself. Questions of necessary shifts in land use are presently re- 
solved directly by Congress or administratively by the President,’ 
the Public Buildings Administration,’ the Federal Real Estate 
Board,‘ or the agencies involved. A very considerable number of 
state agencies take and hold title in the name of the state, and 
condemnations between them are likewise impossible,’ the matter 
of shifts in use being often handled by direct action of the state 
legislature. This means a special act every time a change of use 
is to be made. Administrative machinery for handling the less im- 
portant but often numerous decisions is frequently either lacking 
or meager.’ Many state agencies and many local governmental 
units are, however, considered sufficiently separate entities to hold 
at least legal title in their own names, and are therefore in a posi- 
tion to attempt to condemn property from one another. Likewise, 
different governments or their agencies may contend for the same 
land. In this process the problem of choosing among competing 
public uses is posed for the condemnation court. 

As a preliminary, the legal analysis customarily employed in 
dealing with the simple condemnation of private property may be 
outlined. Subject to constitutional limitations, the state and federal 


* See, e.g., 56 STAT. 174 (1942), 15 U.S.C. § 606b (1946) (Reconstruction 
Finance Corporation) ; 46 STaT. 60 (1933), 16 U.S.C. § 83le (1946) (Tennes- 
see Valley Authority). 

*U. S. Const. ArT. IV, § 3. For examples of Congressional and Presidential 
shifts of property use, see 60 STAT. 765, 42 U.S.C. § 1809 (1946); 55 Star. 838 
(1941), 50 U.S.C. App. § 601 (1946); United States v. Chum Chin, 150 F. 2d 
1016 (C.C.A. 9th 1945). 

*In the Federal Works Administration. Reorg. Plan I, § 308, 53 Star. 561 
(1939), 5 U.S.C. § 183 (1946). The Deputy Commissioner for Real Estate 
Management assigns space in federal buildings throughout the country. 

‘Created by Exec. Order No. 8034, 3 Cope Fep. Recs. 443 (Cum. Supp. 
1943). 

5 People v. Sanitary Dist., 210 Ill. 171, 71 N.E. 334 (1904). 

*As in Monaghan v. Armatage, 218 Minn. 108, 15 N.W. 2d 241 (1944), 
appeal dismissed, 323 U.S. 681 (1944). 

7One effort to supply this need is Va. Cop—e ANN. § 3832 (1942): “No 
corporation shall take by condemnation proceedings any property belonging to 
any other corporation possessing the power of eminent domain unless after 
hearing all parties in interest, the State Corporation Commission shall certify 
that a public necessity or an essential public convenience shall so require and 
shall give its permission thereto; and in no event shall one corporation take by 
condemnation proceedings, any property owned by and essential to the pur- 
pose of another corporation possessing the power of eminent domain.” 
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governments have the power to extinguish private property rights. 
The extinguishment of such rights as the result of the appropri- 
ation for public use of the land with respect to which they exist 
creates a privilege in the taker to prevent the future exercise of the 
rights by the persons bound by the condemnation proceedings, and 
is an exertion of the power of eminent domain.* The legislature 
may itself determine the need for shifting land from private to 
public use, and select the exact location, quantity and quality of 
interest to be taken. Or the legislature may by statute delegate a 
power of eminent domain to its agency or to a private corporation 
or individual, including the power to determine the necessity of 
taking particular private property. Selection of the specific land 
to be taken seems to be a legislative determination, whoever makes 
it, but the courts are not completely agreed on the extent to which 
it is subject to judicial review.® Despite variations in expression, 
most of the cases can be reconciled with a single position: if the 
intended use is public, a decision by the legislature or its agency 
or the grantee of a general grant of the power of eminent domain, 
as to the necessity of taking specific land is reviewable, if at all, only 
for bad faith, arbitrary action or abuse of discretion.’° 

Frequently, instead of being privately owned and used, the land 
is already devoted to public use.'t Then the dilemma which concerns 
us here arises. The condemnor decides that it needs such land for 
its public purposes, but the holder decides that its own needs require 
it to resist the taking. The court in which the condemnation pro- 
ceeding is brought seems to be required, whether it “reviews” any- 
thing or not, to affirm one decision (thus reversing the other), or 
to import and enforce some compromise. 

By far the greater number of cases has arisen out of a state 
context. The conflicts are among states and such local units as 





* This phraseology follows that of the RESTATEMENT, PROPERTY § 507, com- 
ment a (1944). ‘ 

*On the question of what is meant by review, see Davis, Nonreviewable 
Administrative Action, 96 U. or PA. L. REv. 749 (1948). 

” City of Eugene v. Johnson, 192 P. 2d 251 (Ore. 1948); May v. City of 
Kearney, 145 Neb. 475, 17 N.W. 2d 448 (1945); Dallas v. Malloy, 214 S.W. 2d 
154 (Tex. Civ. App. 1948); Porter v. Board of Sup’rs of Monona County, 238 
Iowa 1399, 28 N.W. 2d 841 (1947); In re Joe’s Downtown, 80 N.Y.S. 2d 41 
(Sup. Ct. 1947) ; State ex rel. St. Paul & Tacoma Lbr. Co. v. Dawson, 25 Wash. 
2d 499, 171 P. 2d 189 (1946). Even in some states which call the determina- 
tion of necessity judicial the same test is used. Johnson v. Consolidated Gas, 
Elect. Light & Power Co., 50 A. 2d 918 (Md. 1947). A state constitution may 
place the determination elsewhere. Cleveland v. Detroit, 322 Mich. 172, 33 N.W. 
2d 747 (1948) (jury). 

"In this connection “devoted” does not mean dedication without use, or 
mere permission; there must be a legal obligation to maintain the public use. 
Bailey v. Anderson, 182 Va. 70, 27 S.E. 2d 914 (1943), cert. denied, 321 U.S. 
799 (1944). 
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counties, townships, cities, towns and villages; as well as among 
school districts, levee districts and other ad hoc or special-function 
units. Since under our system the power of eminent domain is 
dormant in the absence of some form of legislation,’* problems 
arising from its exercise are almost always treated by the courts 
as matters of constitutional and statutory interpretation. Over a 
long series of interplaying enactments and decisions a variety of 
theories for the resolution of this inter-agency conflict have evolved. 
Actually, they overlap; the following artificial segregation is made 
for purposes of description. 


THE STATE METHOD: JUDICIAL SUBSTANTIVE ADJUSTMENT 


The power of a state legislature to authorize the shifting of 
land in public use to another public use is not disputed, and the 
problem is ascertainment of the legislature’s intent. When this is 
clearly manifested, the legislature has spelled out the answer as 
between the contenders. But if the state’s general delegation of the 
power of eminent domain is made, as it usually is, to scores or 
hundreds of public and private corporations,'* the courts are forced 
to formulate rules of construction—bluntly, to construct a result 
which is to represent what the legislature would have decided if the 
precise question as to possible conflict in land uses had been put 
to it. The literal application of each grant of the power of eminent 
domain would affirm the decision to take in every case, allowing 
condemnor A to take from B, B to retake from A, and so on. The 
unsuccessful party would be the one first exhausted by the expense 
of litigation, and this construction has been rejected.'* At the 
opposite extreme is the construction that property once devoted 
to public use can under no circumstances be shifted to a different 
public use under a general delegation of eminent domain. Every 
change would then depend upon a special statute, and this view 
has likewise been rejected.” 

Instead, where the uses are inconsistent a legislative intent not 
to authorize the shift is presumed. The rule most frequently de- 
clared is that property already devoted to public use may not be 


“Oklahoma City v. Local Federal Savings & Loan Ass’n, 134 P. 2d 565 
(Okla. 1945). 

“ F.g., ALA. CODE ANN. tit. 10, § 71 (1940): “Corporation formed for the 
purpose of constructing, operating or maintaining railroads, street railroads, 
gas or electric works, water companies, power companies, canals, terminals, 
bridges, viaducts, wharves, piers, telegraph or telephone lines, or any other 
work of internal improvement or public utility, may exercise the power of 
eminent domain in the manner provided by law.” There are broader provi- 
sions in CAL. Civ. Cope § 1001 (1941) and CaL. Cope Civ. Proc. ANN. § 1238 
(Supp. 1948). 

* Ridgewood v. Glen Rock, 15 N.J.Misc. 65, 188 Atl. 698 (Sup. Ct. 1936). 
* Central Bridge Corp. v. Lowell, 4 Gray 474, 482 (Mass. 1855). 
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condemned for an inconsistent public use unless authorized ex- 
pressly or by necessary implication.‘* Whether the authority is 
necessarily implied in a general statutory authorization depends 
upon the circumstances of the individual condemnation.** Where no 
such implication arises, this general rule disallows the shift on the 
basis that priority in time gives priority in right. 


Other decisions take a different tack. The existing and proposed 
uses are evaluated, and if the proposed use is found tc be “higher” 
or “superior” or “more necessary” than the existing use, the taking 
will be permitted under general authorization.'* This rule of 
adjustment may involve either evaluation of the uses in general or 
as they appear in the particular situation. What seems to be a 
similar doctrine, although it has the longer history, is the distinc- 
tion between governmental and proprietary uses. Land owned by 
a government, but held for so-called proprietary uses is often de- 
clared subject to taking under general authority, even by a non- 
government body, while land in governmental use may not be 
taken.’® This rule has been employed as the basis for adjustment 
between two states; one state’s railroad property within another 
state is subject to the latter’s power of eminent domain.” 


A special problem is presented by the attempt of one private 
corporation to take for public use land already devoted by a second 
private corporation to the identical use. Where this would mean 
a shift in ownership only and not at all a shift in use, the taking 
is denied. The implication is that taking from A and giving to B 
is not due process of law and is beyond even the legislature’s power 
if A and B are private corporations.*: What seems actually to be 
meant is that although the use is and continues to be a public one, 
in such circumstances the taking can have no public purpose. 
Where the shift is from private to public ownership, or there is 
an appreciable change in the manner of use, the rule has no 





* Yadkin County v. City of High Point, 217 N.C. 462, 8 S.E. 2d 470 (1940) ; 
Board of Com’rs for Clarendon County v. Holliday, 182 S.C. 510, 189 S.E. 885 
(1937) ; Ridgewood v. Glen Rock, supra note 14; City of Norton v. Lowden, 84 
F. 2d 663 (C.C.A. 10th 1936); Masonic Cemetery Ass’n v. Gamage, 38 F. 2d 
95 (C.C.A. 9th 1930); Portland Ry. Light & Power Co. v. Portland, 181 Fed. 
632 (C.C. Ore. 1910). 

* Vermont Hydro-Electric Corp. v. Dunn, 95 Vt. 114, 112 Atl. 223 (1921). 

* State ex rel. Northwestern Electric Co. v. Superior Court, 28 Wash. 2d 
476, 183 P. 2d 802 (1947); Denver v. Board of Com’rs of Arapahoe County, 113 
Colo. 150, 156 P. 2d 101 (1945); see Fry v. Jackson, 264 S.W. 613, 618 (Tex. 
Civ. App. 1924). 

* State v. Superior Court, 91 Wash. 454, 157 Pac. 1097 (1916). 

” Georgia v. Chattanooga, 264 U.S. 472 (1924); see Florida State Hospital 
for the Insane v. Durham Iron Co., 194 Ga. 350, 354, 21 S.E. 2d 216, 219 (1942). 

™ West R. Bridge Co. v. Dix, 6 How. 507 (U.S. 1848); Charles R. Bridge 
v. Warren Bridge, 11 Pet. 420 (U.S. 1837). 
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application.” 

It has been assumed to this point that the decision of the holder 
of land to resist condemnation was sound to the extent that the 
existing and proposed uses were inconsistent; that the continuation 
of one prevented the introduction of the other. Contrary to the 
tendency under some of the other rules against review of the merits 
of the parties’ determinations, the factual question of inconsistency 
of use seems to be held open to full judicial review in any case. 
If the court finds the uses consistent, taking will be allowed under 
general authority to the extent necessary to accommodate both uses. 
The test of consistency is said to be that there be no material inter- 
ference with the existing use.** The capacity of these doctrines to 
pinch-hit for the legislative will in individual cases has not always 
been satisfactory. Logically they are inconsistent with the rule 
applied when privately used property is condemned, that selection 
of the specific land is a legislative function delegated to and lying 
in the discretion of the condemnor. Confronted with conflicting 
claims of public interest in a situation in which refusal to decide 
would itself be a substantive resolution, the courts seem to have 
accepted full judicial review and a considered substantive adjust- 
ment as the only way to promote justice. The essentially legislative 
character of the determination of necessity has occasionally caused 
legislatures to attempt further spelling-out of their desires, in the 
form of substantive rules similar to those already discussed. Some- 
times the trend is reversed, and the court is expressly directed to 
make substantive adjustments. When this is done by state con- 
stitutional provisions the only question that can be raised is whether 
it represents wise political policy. When it is done by statute there 
is the further question whether it does not violate the separation 
of powers.** 








*Long Island Water Supply Co. v. Brooklyn, 166 U.S. 685 (1897); State 
ex rel. Washington Water Power Co. v. Superior Court, 8 Wash. 2d 122, 111 
P, 2d 577 (1941). 

*Freeman Gulch Mining Co. v. Kennecott Copper Corp., 119 F. 2d 16 
(C.C.A. 10th 1941); Clark v. Boysen, 39 F. 2d 800, 816 (C.C.A. 10th 1930), 
cert. denied, 282 U.S. 869 (1931); Greenup County v. Chesapeake & O. Ry., 
71 F.Supp. 652 (E. D. Ky. 1947); Cocanougher v. Zeigler, 112 Mont. 76, 112 
P. 2d 1059 (1941). 

*On this general problem, compare, with the view that the determination 
of necessity is legislative, Cocanougher v. Zeigler, supra note 23; Cleveland 
v. Detroit, 322 Mich. 172, 33 N.W. 2d 747 (1948); Village of Bangor v. Hussa 
Canning & Pickle Co., 208 Wis. 191, 242 N.W. 565 (1932); Peavey-Wilson 
Lumber Co. v. Brevard County, 31 So. 2d 483 (Fla. 1947). As to the separation 
of powers, see Barmel v. Minneapolis-St. Paul Sanitary Dist., 201 Minn. 622, 
277 N.W. 208 (1938); Searle v. Yensen, 118 Neb. 835, 226 N.W. 464 (1929). 
Statutes requiring that the proposed use be “more necessary” could be con- 
strued as a guide to the discretion of the condemnor. Matthaei v. Housing 
Authority, 177 Md. 506, 9 A. 2d 835 (1939). 
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The difficulty is caused by this running-together of the two 
questions posed in the opening paragraph of this article, and 
always posed when one agency contends with another for the same 
land. The more inclusive and appealing query is: what substantive 
adjustment of this particular conflict represents the best pattern 
of use of the land involved? 


JUDICIAL DETERMINATION OF MAXIMUM PUBLIC BENEFIT 


In theory, this question may be answered by a return to the 
original basis of the doctrine of eminent domain. The power finds 
its justification in the necessity of appropriating the property of 
some one person for the benefit of the entire community. From this 
standpoint there is nowhere any disagreement upon the test by 
which the relative value of all substantive adjustments is to be 
measured. Through all claims, theories, statutes and decisions 
runs the ideal: that pattern of land use is best which produces the 
maximum public benefit. In every case in which the court weighs 
the desirability of any substantive adjustment, the following pro- 
cess is applied to some extent, whether articulated or not. The 
existing use, taken alone, is assigned a value in terms of public 
benefit. The proposed use alone is likewise assigned a value in 
terms of public benefit. In assigning these values, some account is 
taken of the reasonable potentialities of each use if allowed to be 
developed unhindered. Next, the effect of introduction of the pro- 
posed on the existing use is considered. It may have no effect, it 
it may increase the value of the existing use, or it may decrease it. 
When it is said that the existing use would be “destroyed” it is 
sometimes meant that it would have to be relocated, and the pos- 
sibility of relocation and the value of the use as relocated should 
then be considered. A value in terms of public benefit is thus 
assigned to the existing use as affected by the proposed use. The 
same process is carried out on the proposed use, and a value is 
assigned which tepresents the public benefit derived from the 
proposed use as affected by continuation of the existing use. The 
values of the two affected uses are totalled. 


There are now available for comparison three quantities, repre- 
senting existing use, proposed use and total of affected uses. A 
comparison of the values is made. If the value of the existing use 
is equal to or greater than either of the other figures the shift 
should be completely denied since it would result in no increase in 
public benefit. If the total of the affected uses is the highest the 
taking will be allowed to the extent necessary for the land to ac- 
commodate both uses. If the proposed use has the highest value of 
the three the taking should be allowed in full, even if the result is 
to destroy or cause relocation of the existing use. 












ee 


xt. 
ie 
“he 
oy 
be 
Pie 
Puy 
1g. 
fi 





ee NCEA ere Pox see Me Mine eee ee 
BE Ee Pete INTs IS Och ae aay 





De Rs uv ly 
fey pee eg ny ee ES weit earns i 
et ee TAL ag. Pep ye Mente gc eee 


* 


Tete he 


3 
ry 


be 


Ue 


ee 


Waterk 


& 
‘tel 






mg 
on ab ES 








ek Ny oh sili near 
Dr hig pee aoe: BAY § 


BRR R/S fs at ag SHO? ZR SNORE OS RT Se al ic I Rm 
ROSS RE 











1949] INTERGOVERNMENTAL CONFLICTS 37 


The legal theories of adjustment already discussed now appear 
as factors in making the determination described. Each is proper 
for controlling the substantive adjustment in one kind of case, but 
not for application without regard to all the others. The doctrine of 
consistent uses represents the sound substantive solution when the 
total of affected uses is the highest of three assigned values. The 
doctrine of higher use states the result when the proposed use has 
the highest value. The rule against “taking from A and giving to 
B” is merely one of the instances in which the existing use has a 
value at least equal to any of the others, so that the shift should 
be completely denied; and its inapplicability, for example when 
private ownership is to be exchanged for public ownership, is based 
upon a resulting rise in valuation of the proposed use in terms of 
public benefit. The rule of priority in time should be applied sub- 
stantively only when existing use is at least equal to either of the 
other values, although it seems more frequently to represent a 
refusal to attempt evaluation. But refusal to evaluate merely 
amounts to assuming that all three values are equal. 

Any of the doctrines is “wrong” from a substantive point of 
view if applied in all cases, because this would include the inevitable 
instances in which the single value enthroned by one particular 
doctrine is not the highest of the three. The synthesis suggested 
must be taken as a theoretical solution only. In application, the 
difficulty is one of assigning values—a difficulty which will be 
referred to hereafter. 


THE FEDERAL HIERARCHY: JURISDICTIONALLY 
INTEGRATED ADJUSTMENT 

Inter-agency conflicts in land acquisition involving the United 
States have presented a somewhat different context from that 
already considered. The federal relationship among governments 
has suggested and there has gradually developed, a different method 
of adjustment of such conflicts. It is based, not on review and 
substantive formulation, but on a principle of delineation of the 
respective authorities of the contending agents. 

This method considers the federal and the state and local gov- 
ernments as forming a hierarchy. In its constitutional field the 
federal government leads the list by virtue of the supremacy clause 
of the Constitution.*“*° The United States may authorize its agents 
to take land for purposes within the sphere of federal control, and 
neither a state nor a local government can prevent, condition or 
interfere with the taking. Nor does it matter what previous public 
use the subordinate government was making of the land. In United 
States v. Carmack,?* the Federal Works Administrator and the 


* U.S. Const. ArT. IV. 
* 329 US. 230 (1946). 
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Postmaster General jointly selected,”’ as site for a federal post 
office and customshouse, land held by a city in trust for and used 
as a park, courthouse, city hall and public library. The United 
States brought condemnation proceedings. The city did not object 
to the taking, but the heir of the grantor in trust claimed that the 
trust and the prior governmental and public use of the property 
rendered it immune from condemnation. It was held that the fed- 
eral agents had discretion to select the site despite conflicting local 
governmental uses; and that their decision was not reviewable 
unless possibly for bad faith, or arbitrary or capricious action, 
which was not shown. The power of eminent domain of the federal 
government exercised within its sphere was held to be supreme. 
The same theory has been followed in other cases.** 

The doctrine that the decision of a superior government or its 
agency to take particular land should control over the resistance of 
a subordinate government user seems to lead directly to a rule for 
resolution of conflicts in the converse situation. If a government 
lower in the hierarchy should attempt to take land held by a su- 
perior, the latter’s decision that the shift should not be made must 
control. When the agency of the superior government possesses the 
power of condemnation any other result seems impossible, since it 
could immediately retake. 

As early as 1849, the Supreme Court had held that a city could 
not open streets through a federal reservation devoted to military 





“ Under 25 Strat. 357 (1888), 36 Stat. 1167 (1911), 40 U.S.C. § 257 (1946) ; 
44 STAT. 630 (1926), 40 U.S.C. § 341 (1946). 

* Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508 (1941) ; 
United States ex rel. TVA v. Welch, 327 U.S. 546 (1946); Kohl v. United 
States, 91 U.S. 367 (1875); United States v. Montana, 134 F. 2d 194 (C.C.A. 
9th 1943), cert denied sub. nom. Montana v. United States, 319 U.S. 772 
(1943) ; Minnesota v. United States, 125 F. 2d 636 (C.C.A. 8th 1942); C. M. 
Patten Co. v. United States, 61 F. 2d 970 (C.C.A. 9th 1932), rev’d on other 
grounds, 289 U.S. 705 (1933); United States v. 385 Acres of Land, 61 F. Supp. 
239 (E. D. Wis. 1945); United States v. .8677 Acre of Land, 42 F. Supp. 
91 (E. D. S.C. 1941); United States v. 2.74 Acres of Land, 32 F. Supp. 55 
(E. D. Ill. 1940). Cases dealing more specifically with the extent of the review 
are United States v. New York, 160 F. 2d 479 (C.C.A. 2d 1947), cert. denied, 
331 U.S. 832 (1947); United States v. Merchants Transfer & Storage Co., 144 
F. 2d 324 (C.C.A. 9th 1944); United States v. Meyer, 113 F. 2d 387 (C.C.A. 
7th 1940), cert. denied sub. nom. Meyer v. United States, 311 U.S. 706 (1940) ; 
United States v. 40.75 Acres of Land, 76 F. Supp. 239 (N.D. Ill. 1947). The only 
square holding that there is no judicial review whatever of the condemnor’s 
determination, in line with the legislative theory, is a case which refuses to 
admit evidence offered to show bad faith. United States v. 243.22 Acres of 
Land, 129 F. 2d 678 (C.C.A. 2d 1942). Some of the decisions may have 
turned upon the question whether Congress, in passing statutes allowing the 
condemnor to take the land upon a declaration and deposit prior to the deter- 
mination of compensation, intended to separate the taking from other features 
of the proceedings. See United States v. Catlin, 324 U.S. 229 (1945). 
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purposes.*® One factor served to obscure the application of the rule. 
At some periods the United States makes no active use of particu- 
lar land owned by it. An early decision, not discerning any inter- 
ference with federal governmental activity, attempted to split the 
capacity of the United States into “governmental” and “proprie- 
tary” categories, and to allow subjection of such federal land to the 
state’s power of eminent domain on the theory of proprietary hold- 
ing.*° The distinction seems gradually to be waning in other fields, 
and its application to the federal government in this situation is 
unsound for a number of reasons. It is decidedly contrary to the 
conception of the federal government as one of limited delegated 
powers. Every acquisition, holding or disposition of property by 
the United States depends upon proper exercise of a constitutional 
grant of power and is thus governmental.*! The federal decision 
against allowing taking by an inferior government must therefore 
control under the supremacy principle. 


This conclusion is even more strongly required by Article IV, 
Section 3, of the United States Constitution, which expressly grants 
to Congress the power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to 
the United States.**? This carries full power to protect such lands, 
to control their use and to prescribe in what manner others may 
acquire rights in them.** In Utah Power and Light Company v. 
United States,* the utility located its reservoir and other equipment 
on vacant land of the United States open for settlement and sale 
and not then appropriated or used for any governmental activity. 
The United States sued to enjoin continued occupation by the util- 
ity, which resisted on the ground of consent under federal statutes 
and also claimed that the state’s grant of eminent domain to it en- 
abled it to appropriate idle land of the United States. The decision 
was that consent was lacking, and that the public lands of the 
United States were held not as by a proprietor, but in trust for all 
the people.** By this decision the proprietary category seems to be 





” United States v. Chicago, 7 How. 185 (U.S. 1849). 

*” United States v. Railroad Bridge Co., Fed. Cas. No. 16,114 (C.C.N.D. 
Ill. 1855); see United States v. Chicago, supra note 29, at 194. But see Van 
Brocklin v. Tennessee, 117 U.S. 151, 161 (1886). 

* United States v. Allegheny County, 322 U.S. 174 (1944). 

"Cf. ArT. I, § 8, granting exclusive legislative jurisdiction over all places 
purchased by the consent of the legislature of the state in which the same shall 
be for the location of forts, magazines, arsenals, dock yards and other needful 
buildings. 

* United States v. California, 332 U.S. 19, 33 (1947); United States v. San 
Francisco, 310 U.S. 16, 29 (1940). 

™ 243 U.S. 389 (1917). 

* Accord: Utah Power & Light Co. v. United States, 230 Fed. 328 (C.C.A. 
8th 1915), modified on another point, 242 Fed. 292 (C.C.A. 8th 1917). The court 
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eliminated, and federal land is subject to condemnation by a sub- 
ordinate government or its agency only with the consent of Con- 
gress. Subsequent cases have taken this view.*® 

Overtones from the older theories of substantive adjustment are 
found woven into the hierarchy theory; only in the recent series of 
decisions involving the state and federal governments has the 
hierarchy taken the definite jurisdictional shape described here. 
The former overlapping and confusing employment within the 
hierarchy theory of the governmental-proprietary distinction has 
been noted. The doctrine of consistency of uses has been used in at 
least one case to produce a result possibly contrary to the hierarchy 
theory.** The constitutional distribution of powers has also been 
occasionally obscured by casting it in terms of the rule of higher 
use, carrying along the implication of full judicial review and the 
possibility that the subordinate government, if the court finds its 
use equal or higher, may oust the superior government from its con- 
stitutional field.** The recent decisions indicate that these confu- 
sions will be eliminated in the future, and the method of jurisdic- 
tionally integrated adjustment will completely replace all theories 
of judicial substantive adjustment in federal-state conflicts. 


LEGISLATIVE DETERMINATION OF MAXIMUM PUBLIC BENEFIT 


The cases already noted have involved federal officials or fed- 
eral corporate agencies exercising delegated discretion to determine 
what pattern of land use would produce the maximum public bene- 
fit in the particular situation. A wider ambit for the hierarchy 
theory has resulted from the growth of federal regulation of public 
service corporations under the commerce power. It seems plain 
that the grantee of a power of eminent domain from the federal 
government, even if a private corporation or individual, is to that 
extent the agent of the federal government; particularly in the light 
of the more recent recognition that every federal purpose is gov- 
ernmental and not proprietary as regards condemnation problems. 
In Missouri ex rel. Camden County v. Union Electric Light and 
Power Company,** the defendant was licensed under the Federal 








said, 230 Fed. at 336, that the lands were held “. . . in trust for all the people 
of all the states to pay debts and provide for the common defense and general 
welfare ... [T']hey are held for these supreme public uses when and as they 
arise.” 

*® Minnesota v. United States, 305 U.S. 382 (1939); Town of Okemah v. 
United States, 140 F. 2d 963 (C.C.A. 10th 1944); cf. Griffin v. United States, 
168 F. 2d 457 (C.C.A. 8th 1948). 

* United States v. Southern Power Co., 31 F. 2d 852 (C.C.A. 4th 1929). 

* United States v. Jotham Bixby Co., 55 F. 2d 317 (S.D. Cal. 1932), 
aff'd sub. nom. C. M. Patten Co. v. United States, 61 F. 2d 970 (C.C.A. 9th 
1932), rev’d on other grounds, 289 U.S. 705 (1933) ; United States v. Carmack, 
151 F. 2d 881 (C.C.A. 8th 1945), rev’d, 329 U.S. 230 (1946). 





1949] INTERGOVERNMENTAL CONFLICTS 41 


Water Power Act*® to construct a dam across a navigable river, 
which would flood land occupied by a county courthouse and jail, 
as well as sections of public highways and land included in school 
districts. The project was to improve navigation, but defendant was 
authorized to use for industrial purposes the hydro-electric power 
created. The power of eminent domain was expressly delegated to 
such licensees. The state and county sued to enjoin the construction 
of the dam. It was held that the defendant had power to acquire 
by eminent domain the lands already devoted to a public purpose 
within the state. 


The number of such grants of condemnation power is small." 
Most public service corporations receive their powers of eminent 
domain from the state government. There is, however, another 
factor to be considered. At present many public utilities engage in 
operations within the federal sphere, and are subject to regulation 
by such federal administrative agencies as the Federal Power Com- 
mission, Interstate Commerce Commission, Federal Communica- 
tions Commission, Civil Aeronautics Board, and the like.*? Within 
statutory limits, approval of one of these agencies is necessary be- 
fore the utility can extend or abandon lines, routes or operations, 
or construct, alter or dismantle facilities. The approval takes the 
form of certifying, after consideration, that the public interest will 
be served thereby. When the extension, abandonment or other 
activity involves acquisition and use of new land, or the giving up 
of land previously used, as it very frequently does, this means vir- 
tual agency control of the utility’s decision on land acquisition or 
shift in land use. In some situations the agency can order the 
change on application of interested parties other than the utility, or 
on its own initiative. This regulatory power eliminates conflicts 
in land use between utilities in the single field regulated. Since all 
the agencies are of the same government, there is the possibility 
of executive resolution of conflicts between utilities not subject to 
the same commission. It would seem that agency approval renders 





*® 42 F. 2d 692 (W. D. Mo. 1930), appeal dismissed, 52 F. 2d 1080 (C.C.A. 
8th 1931). 

“41 Stat. 1077 (1920), 16 U.S.C. §§ 791-823 (1926), now the Federal 
Power Act. 

“ One is contained in the Natural Gas Act, 52 Stat. 821 (1938), 15 U.S.C. 
§§ 717-717w (1946); 61 STAT. 459 (1947), 15 U.S.C. § 717f (Supp. 1948). 

41 Stat. 1077 (1920) as amended, 16 U.S.C. §§ 791-825 (1946) ; 52 Star. 
821, 15 U.S.C. §§ 717-717w (1946); 61 STAT. 821 (1938), 15 U.S.C. §§ 717- 
717w (1946); 61 Star. 459 (1947), 15 U.S.C. § 717f (Supp. 1948) (Federal 
Power Commission); 24 STAT. 379 (1887) as amended, 49 U.S.C. §§ 1-400, 
901-1100 (1946) (Interstate Commerce Commission) ; 52 STAT. 977 (1938) as 
amended, 49 U.S.C. §§ 401-682 (1946) (Civil Aeronautics Board); 48 Star. 
1064-1105 (1934) as amended, 47 U.S.C. §§ 151-609 (1946) (Federal Commu- 
nications Commission). 
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the utility’s decision to take specific land by condemnation or to 
resist the taking, an agency decision and therefore a legislative and 
governmental decision. 


The cases which treat the matter show that the commissions in 
considering which decisions best serve the public convenience and 
necessity are authorized to be responsive to other factors as well 
as to interstate commerce and the problems of the particular utility 
field.** In First lowa Hydro-Electric Cooperative v. Federal Power 
Commission, plaintiff applied to the Federal Power Commission 
for a license to construct a power project on a navigable river in 
Iowa. The Federal Power Act required applicants to submit to the 
commission satisfactory evidence of compliance with the laws of 
the state within which the project is to be located. The laws of Iowa 
required a permit from the State Executive Council to use water 
from state streams for industrial purposes, upon statutory condi- 
tions which were incompatible with the project. The Commission 
dismissed plaintiff’s application for failure to submit evidence of 
compliance with the state law. The Supreme Court held that the 
Iowa statute could not give the state veto power over the federal 
project, and that the relative importance of the national and state 
interests was to be weighed by the Commission: “It is the Federal 
Power Commission rather than the Iowa Executive Council that 


must pass upon these issues on behalf of the people of Iowa as well 
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as on behalf of all others. 


In view of all this, the following extension of the hierarchy 
theory is conceivable for the future. If the condemnor’s decision 
that its proposed use of specific land is more necessary than the 
holder’s, or vice versa, is approved or ordered by a regulatory 
agency having jurisdiction so to approve or order upon a consid- 
eration of the public benefit including factors relevant in both fields 
of use, the decision becomes an agency decision. It takes its rank 
under the hierarchy theory with the federal government, for which 
the agency acts. Whether the regulated corporation gets its power 
of eminent domain from the state or the federal government seems 
immaterial. Indeed, when the decision is to resist condemnation, 
the fact that the holder has not the power of eminent domain should 
make no difference. The decision of any agency would be subject 
to the amount of judicial review normally provided for its agency 
decisions. The purpose and effect of the extension would be to bring 
to the deciding task in the first instance such equipment as the 





* Purcell v. United States, 315 U.S. 381 (1942); Interstate Commerce 
Commission v. Railway Labor Executives Ass’n, 315 U.S. 373 (1942) ; Colorado 
v. United States, 271 U.S. 153 (192%). 

“ 328 U.S. 156 (1946). 

* Td. at 182. 
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agency can furnish in staff, experience, and expertness in special- 
ized fields of land use. 

This possibility is not without its problems. Its mechanical sim- 
plicity may have the result, in hard cases, of arrogating to the 
agency decision an effect which might be beyond the probable inten- 
tion of the legislature.** It may be difficult to determine whether 
the agency decision is actually a finding that in the public interest 
one pattern of use of particular land is more valuable than another, 
with all relevant factors considered, as distinct from mere approval 
or ordering of (for example) an extension or abandonment of 
routes or lines, without full consideration of the conflict of land uses 
involved if the decision is carried out in a particular way.*’ Fur- 
ther, when the national government is not involved, and state and 
local levels are reached, the outlines of the hierarchy necessary to 
the jurisdictional method are indefinite. This is due to the present 
changing condition of state-local relations. Counties, townships, 
municipalities, and special-purpose districts form a stratification 
many layers deep over the same land area. Their relative authori- 
ties are uncertain because the distribution of state and local powers 
among them is uncertain.** Adjustment of land use conflicts by 
state planning agencies is probably impossible because of their 
present elementary stage of development, even if complete centrali- 
zation in such bodies of adjustment of public use of lands be found 
acceptable.*® The general re-ordering of these complex relations 
and the substitution of state adminstrative supervision for the 
awkward process of detailed legislative regulation of them is 
frequently urged.** To the reasons for such reform may be added 
the needs of the present problem. 

This does not prevent all application of the jurisdictional theory 
in the state field. Mere elimination of the term “proprietary” solves 





“ Cf. Mr. Justice Douglas, concurring in Carmack v. United States, 329 U.S. 
230, 248 (1946). 

* The powers of the regulatory commissions vary from statute to statute. 
For a discussion of the factors considered by the ICC in control of construction 
and abandonment, see CHERINGTON, THE REGULATION OF RAILROAD ABANDON- 
MENTS (1948); Marshal, Railroad Certificates of Convenience and Necessity 
Issued under the Interstate Commerce Act, 22 ORE. L. REv. 215, 331 (1943). 

“Council of State Governments, Report of the Committee on State-Local 
Relations (1946), contains description and analysis. 

“On the status of such agencies, see COUNCIL OF STATE GOVERNMENTS, THE 
Book oF THE STATES 269-273 (1948-1949). Statewide zoning agencies are non- 
existent, and the power of local zoning commissions over land in public use is 
in doubt. State ex rel. Helsel v. Board of Com’rs of Cuyahoga County, 19 N.E. 
2d 698 (Ohio C.P. 1947), aff'd 78 N.E. 2d 694 (Ohio App. 1948), appeal dis- 
missed, 79 N.E. 2d 911 (Ohio 1948); Taber v. Benton Harbor, 280 Mich. 522, 
274 N.W. 324 (1937). 

” Council of State Governments, Report of the Committee on State-Local 
Relations (1946) passim. 
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the conflict of state and state on an integrated basis, without change 
in result. The extraterritorial landholding powers of one state, 
although governmental, must be subordinate to the powers of the 
state in which the land lies.*‘ Some resolution of problems within 
the individual state has already emerged. If the condemnor is a 
state agency, for example, a highway commission, which takes and 
holds title in the name of the state and uses it for general state pur- 
poses, courts now treat its exercise of eminent domain as being that 
of the sovereign itself.** Such an agency’s selection of specific land 
despite conflicting use by a local body is authoritative. The rule has 
been applied to refuse condemnation of even “idle” state-held land 
in the converse situation.** These are steps in the direction of inte- 
grated adjustment, avoiding judicial substantive formulations. 


Tracing the lines of authority between state and local agencies 
is possible in other situations. In addition to highways, airports, 
and other public works, the general state interest in such fields as 
utility regulation, conservation, and education is increasingly rec- 
ognized. To the extent that an administrative body with state-wide 
jurisdiction has been delegated the authority to perform a general 
state (as distinct from local) function, the agency-decision princi- 
ple suggested under the federal method may be applicable. State 
public service commissions exercise in the intra-state field a practi- 
cal control, similar to that of federal agencies, over decisions on 
land acquisitions and relinquishment by public service corporations. 
Such agency decisions should be treated as legislative determina- 
tions by the state, in case of conflict. 


On the above descriptions, some comparison of the two diverse 
methods of adjustment of inter-agency conflicts in land use is 
possible. 


COMPARISON AND CONCLUSION 


On its own level of abstraction, as an ideal to be sought, although 
not attainable with concrete precision in a given case, the method 
of judicial substantive adjustment seems unobjectionable. In prac- 
tice it throws all the stress of the conflict upon the evaluation of 
land uses in terms of public benefit and raises the second question 
suggested at the beginning of this article. Who shall make the 





| A case treating the effort of one state to condemn land in another is 
Wayne County Court v. Louisa & Ft. Gay Bridge Co., 46 F. Supp. 1 (S.D. 
W.Va. 1942). 

% State Highway Commission v. City of Elizabeth, 140 Atl. 335 (N.J. Ch. 
1928), aff'd sub. nom. City of Elizabeth v. State Highway Commission, 103 N.J. 
Eq. 376, 143 Atl. 916 (Ct. Err. & App. 1928); Town of Winchester v. Cox, 129 
Conn. 106, 26 A. 2d 592 (1942). 

In re Cruger Ave., 238 N.Y. 84, 143 N.E. 799 (1924); Steelhammer v. 
Clackamas County, 170 Ore. 505, 135 P. 2d 292 (1943) semble. 
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series of decisions that one pattern of land use is preferable, all 
things considered, to another? 

It is better to draw a few clear lines of authority than to expose 
each case to the toils of litigation. From the standpoint of physical 
efficiency in land use, the evaluation of public interest is a matter 
of engineering. From the standpoint of social goals involving 
eminent domain for their implementation, it is a matter of political 
policy. Administering the growing and incessant procession of such 
evaluations requires steady attention to both statecraft and tech- 
nology ; day-to-day balancing of aims, needs and facilities ; continu- 
ous forethought on possibilities, developments and demands. 

The sound basic position of the courts is shown in the rule they 
apply to condemnations of property in private use. The devotion of 
property to public needs is a legislative problem, to be determined 
by the legislature and its agents. Applications of the formula of 
substantive adjustment for maximum public benefit, balancing un- 
der rules of consistency, of higher use, are for such agents. In the 
normal case, when landowner and legislative agent disagree, the 
latter has the authority of the community behind him. This is the 
foundation of eminent domain. When legislative agents disagree, 
the question for the judiciary is still, not whose proposal seems 
more desirable, but who has authority in the matter at hand. Courts 
have made substantive adjustments only because the boundaries of 
the respective authorities are not clear, and the common principal 
(the legislature) is not and cannot be accessible for continuous 
consultation as to authority. The method of jurisdictionally inte- 
grated adjustment furnishes the more satisfactory solution of 
the problem. 





Land Acquisition Policies and Proceedings in 
TVA—A Study of the Role of Land 
Acquisition in a Regional Agency 


CHARLES J. MCCARTHY* 


When Congress created the Tennessee Valley Authority in 1933,’ 
it launched an experiment in a new technique of government. The 
corporate device for carrying on governmental business had been 
used to a great extent during the first World War,* and, in fact, 
goes back as far as the creation of the Bank of the United States 
in the administration of President Madison.* Navigation,‘ flood 
control,® and soil conservation and reforestation® had long been tra- 
ditional fields of governmental activity and the Bureau of Reclama- 
tion had been engaged in the generation and sale of electric power 
for a great many years.’ Traditionally, however, the various oper- 
ations of the federal government had been departmentalized and 
divided among a number of agencies with headquarters in the 
nation’s capital. 


WHAT CONSTITUTES A REGIONAL AGENCY 


The thing about TVA that was unique was the delegation to an 
autonomous agency, with its headquarters in the region, of com- 
plete responsibility for the carrying out of a program of regional 
development. Instead of entrusting the construction of dams to 
one agency, the sale of power to another, the condemnation of land 
and approval of titles to a third, and the selection of personnel to 
a fourth, all these and additional functions which would have been 
entrusted to still other agencies if the Tennessee Valley had been 
developed in accordance with the traditional pattern were entrusted 


* Assistant General Counsel, TVA. Yale Law School, LL.B., 1930. Mem- 
ber of the bars of New York, Rhode Island, Tennessee, and the Supreme Court 
of the United States. 

148 STAT. 58 (1933), as amended, 16 U.S.C. 851 et seq. (1946). 

*For a description of the various corporations created during the first 
World War, see VAN Dorn, GOVERNMENT OWNED CORPORATIONS (1926). These 
included the Emergency Fleet Corporation, the United States Grain Corpora- 
tion, the War Finance Corporation, and the United States Sugar Equalization 
Board, among others. 

*See McCulloch v. Maryland, 4 Wheat. 316 (U.S. 1819). 

* Scranton v. Wheeler, 179 U.S. 141 (1900). 

° Jackson v. United States, 230 U.S. 1 (1912). 

* United States v. Griffin, 58 F. 2d 674 (W.D. Va. 1932). 

734 STAT. 116, 43 U.S.C. §§ 561, 562 (1946); Arizona v. California, 233 U.S. 
423 (1931). 
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to a single agency located in the region in which it was to operate 
—a regional agency. 
Perhaps the best definition of a regional agency is that of David 
E. Lilienthal in TVA-Democracy on the March, at page 153, in 
which he defines the essentials of the TVA idea, that is, the regional! 
agency concept, as including: 
—a federal autonomous agency, with authority to make its 
decisions in the region 
—responsibility to deal with resources, as a unified whole, 
clearly fixed in the regional agency, not divided among sev- 
eral centralized federal agencies 
—a policy, fixed by law, that the federal regional agency 
work co-operatively with and through local and state 
agencies. 


Wuy LAND ACQUISITION POLICIES ARE IMPORTANT 


At first blush, it might seem that the problem of land acquisition 
for any governmental agency is a simple one. Since TVA is en- 
dowed with the power of eminent domain, it might appear that the 
problem is simply one of deciding what land is needed, buying from 
the owners who are willing to sell, and condemning the land of those 
who refuse to convey voluntarily ; but this is far from the case. As 
a regional agency, TVA’s job is not finished when it acquires the 


necessary lands or easements and constructs the project. It is a 
permanent agency carrying on a program within the Tennessee 
Valley, which directly affects the lives of the people, and TVA is 
solely responsible for the success or failure of that program. If the 
program is a failure in any respect, TVA cannot excuse itself by 
saying that the responsibility for that branch of the program rests 
in some other agency. Congress has given TVA the necessary tools 
to do the work and has imposed on it full responsibility.* 

The ultimate objective of the TVA program is, of course, the 
welfare of the individuals who live in the TVA area, but even 
viewed narrowly a land acquisition program which promotes re- 
spect and confidence rather than antagonism is important to the 
accomplishment of the specific objectives of the TVA program. 
TVA has constructed or has under construction 18 major dams 
and reservoirs’ and over 4,000 miles of transmission lines. These 
projects extend from one end of the Tennessee Valley to the other, 
and the reservoirs alone have required the acquisition of over 
1,100,000 acres of land. An acquisition program of this extent and 
magnitude directly affects many thousands of persons. The sale of 


*For a detailed discussion of this question see LILIENTHAL, TVA—DEMOc- 
RACY ON THE MARCH 167-178 (1944). 

*In addition, TVA has raised the height of Wilson Dam, which was con- 
structed by the United States between 1918 and 1925, and Hales Bar Dam, 
which was constructed by a private power company between 1905 and 1913. 
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his farm to TVA may be the first, and it is by all odds the most im- 
portant, contact that the landowner has with TVA and his attitude 
toward TVA is dependent, to a great extent, upon the impression 
which he gains as a result of that transaction. A person who is seri- 
ously dissatisfied with the manner in which such negotiations were 
handled can hardly be expected to participate enthusiastically in 
other phases of the program of regional development. 

A reference to just a few of these phases will indicate how 
important local participation is.‘° Thus, the electric power produced 
at the dams is distributed by cooperative associations in the rural 
areas.'' The farmer who has sold his farm in a reservoir area and 
moved to an adjoining community is, more than likely, a member 
of one of the cooperatives on which TVA depends to distribute the 
power generated at the dams. The program of fertilizer research 
and demonstration is carried on through a series of test demonstra- 
tions, in which TVA distributes fertilizer to test-demonstration 
farms, selected by the farmers themselves, on which the fertilizer 
is used in such a way as to test and demonstrate the advantages of 
the proper use of concentrated phosphatic fertilizers in a soil- 
conserving system of farm management.'? The same farmer who 
has moved from the reservoir area is probably engaged in one phase 
or another of the test-demonstration program. His intelligent and 
enthusiastic participation can scarcely be expected if he has ac- 
quired an antipathy toward TVA as a result of the negotiations for 
the sale of his property. Such examples could be carried on almost 
indefinitely. What is true of the test-demonstration program is 
equally true of the forest resources program and the program to 
secure increased and better utilization of electricity on the farms. 
Even the building of the dams requires a high degree of coopera- 
tion from the people of the Valley. In constructing its dams, TVA 
has relied almost entirely on local labor. Approximately 160,000 
individuals have heen employed by TVA at one time or another, 
and a great many of these have been from the reservoir areas. The 
high morale that made possible the completion of the TVA dams on 
record-breaking schedules could easily have been wrecked by unfor- 
tunate land acquisition policies. 


MAJOR OBJECTIVES OF LAND ACQUISITION PROGRAM 


The importance of conducting the land acquisition program in 
such a way as to insure the retention of the good will of the people 





“The reasons behind the principle of local participation, the so-called 
“grass roots approach,” is discussed in LILIENTHAL, TVA-DEMOCRACY ON THE 
MARCH 76—77 (1944). 

"In the larger centers of population, it is distributed by municipalities. 

“For a detailed description of the TVA test-demonstration program, see 
Annual Report of the Tennessee Valley Authority 37-43 (1947). 
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directly affected was recognized by TVA from the outset and two 
major objectives were established for this program: First, to 
obtain the lands needed at a cost which is fair to the Government; 
and second, to leave the area in which a reservoir is built and the 
people who lived in the reservoir area at least as well off as they 
were before TVA entered the picture. Experience has shown that 
there is no inconsistency between these two objectives, that, in fact, 
a land acquisition program which insures fair and impartial treat- 
ment of the affected landowners is the most effective method of 
obtaining the needed lands at a reasonable price. 


THE PROBLEM OF WHAT TO ACQUIRE 


The first problem which must be faced in any land acquisition 
program is the extent of the lands or interests in lands to be 
acquired. The construction of a reservoir inevitably disrupts to a 
greater or lesser extent the life of the region in which it is located. 
Towns which are trading centers for the surrounding countryside 
are flooded; churches and schools are flooded; farms are flooded 
and their owners must seek other farms in the surrounding counties 
or move away; and highways and railroads are flooded so that 
transportation facilities must be readjusted over a considerable 
area. 

It is possible in building a reservoir to acquire only flowage ease- 
ments to the maximum elevation of the reservoir and pay damages 
to individuals, counties, and corporations whose property has been 
taken, and to assume no responsibility for eliminating the economic 
dislocations which the reservoir causes. Such a procedure is not 
only a callous one, but it would have had a disastrous effect upon 
the TVA program. The TVA Act did not contemplate that TVA 
would proceed in this manner. Section 18 of the Act'* authorizes the 
TVA Board to enter into agreements for the relocation of railroads 
and highways and other facilities which are flooded, and this power 
has been freely exercised. Where part of a county road system has 
been flooded, for example, it has not been the policy of TVA to pay 
damages to the county or require that the county sue it for damages. 
Neither procedure would insure the construction of the roads neces- 
sary to provide an adequate highway system for the county as it 
would exist after the construction of the reservoir. The procedure 
followed by TVA has been to make a careful study of the needs of 





12 


“... it is hereby authorized and empowered . . . to negotiate and conclude 
contracts with States, counties, municipalities, and all State agencies and with 
railroads, railroad corporations, common carriers, and all public utility com- 
missions and any other person, firm, or corporation, for the relocation of rail- 
road tracts, highways, highway bridges, mills, ferries, electric-light plants, 
and any and all other properties, enterprises, and projects whose removal may 
be necessary in order to carry out the provisions of this Act.” 
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the county as they would exist after the reservoir was constructed ; 
to prepare a tentative proposal for the relocation of the county’s 
roads; and then to sit down with the officials of the county, go over 
the entire problem, and agree on exactly how the county’s road sys- 
tem should be readjusted. TVA then enters into a contract with the 
county to construct the roads agreed on in return for a full release 
of liability for the flooding of the roads affected by the reservoir. 
If the construction of the roads were delayed until the reservoir was 
filled, parts of the county would be isolated and the cost of construc- 
tion, where the roads cross arms of the reservoir, would be in- 
creased manyfold. The reaching of an agreement with the county, 
whereby TVA agrees to construct the roads, enables it to fit their 
construction into the construction schedule for the dam and elim- 
inates any possibility of delay. This procedure has been uniformly 
successful. Since 1933, TVA has entered into 47 contracts of the 
type described above with six states and 120 contracts with 58 
counties and municipalities in 26 different reservoir areas, and it 
has never failed to reach an agreement satisfactory to both par- 
ties..* Similar arrangements have been made with the railroads, 
telephone companies, and other utilities whose properties have been 
flooded by the construction of the various reservoirs. 


The determination of what interests in land to acquire has been 
guided by the cardinal principle referred to above of leaving the 
area as well off as it was before the reservoir was constructed. No 
uniform policy has been followed with reference to the purchase of 
easements or fees, the decision being made largely on the basis of 
the type of land affected. In the larger municipalities, such as Knox- 
ville, Chattanooga, and Decatur, where riverfront land has a dis- 
tinct industrial or commercial value, the general policy of acquiring 
only easements has been followed. This has also been true where 
fertile land is affected which will still be valuable for agriculture 
after the construction of the reservoir, as in large parts of Douglas, 
Cherokee, Fort Loudoun, and Kentucky Reservoirs. On the other 
hand, where the land adjoining a reservoir is poor upland, valuable 





“The TVA dam construction program has resulted in litigation with only 
one county due to the flooding of highways. In connection with the construction 
of Douglas Reservoir, a part of the road system of Jefferson County, Ten- 
nessee, was flooded. TVA and the County agreed or the roads which ought to be 
replaced and the work which would be necessary. TVA agreed to do this work, 
although it involved an expenditure more than ten times the original cost of all 
the roads flooded. The County insisted that TVA in addition pay the value of 
roads flooded but not replaced. An agreement was finally reached that TVA 
would do the work agreed on and the County would release it from liability, 
reserving, however, the right to file suit for the value of the roads which were 
flooded and not replaced. Suit was filed and TVA’s position was upheld in 
Jefferson County v. Tennessee Valley Authority, 146 F. 2d 564 (C.C.A. 6th 
1945), cert. denied, 324 U.S. 871 (1945). 
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primarily for recreation, the general policy has been to acquire such 
lands in fee, as, for example, in the Norris and Hiwassee Reservoirs. 

The determination of exactly what land or interest shall be 
taken cannot, however, be decided simply on the basis of general 
policies. Where a farm is entirely flooded, it is taken in its entirety ; 
but where the maximum reservoir elevation runs through a piece 
of land or where roads serving the land are flooded, the decision as 
to what interest to take is based on a study of the effect of the 
reservoir on that particular piece of land. 

Generally speaking, where the effect of a reservoir on a farm 
has been minor and the farm will continue to be an economic unit 
after the construction of the reservoir, only the part flooded has 
been taken; but where the remainder is incapable of supporting a 
farm family, the policy has been to acquire the entire farm. This 
results in no additional expense to the Government, since payment 
for the minimum amount of land required plus severance damage 
to the remainder would generally equal the value of the entire tract. 
It has the advantage of making it easier to deal with the landowner 
and it eliminates the economic problems which arise where people 
are attempting to live on land which is incapable of supporting 
them. 

A problem which frequently arises is what to do about areas 
which are deprived of access by the flooding of the reservoir. To 
leave the property without access, simply paying the owners for 
the depreciation in the value of their land resulting from the loss 
of access, would frequently create serious social and economic prob- 
lems for the state and county by leaving the people without schools, 
churches, adequate law enforcement, and access to markets. In such 
cases, TVA either purchases the land in fee or constructs a road to 
serve it. The decision as to which course to follow is based largely, 
but not entirely, on the relative cost of the two procedures. In addi- 
tion to this factor, consideration is given to the advantages to the 
state and county of leaving the land in private ownership subject to 
taxation, as well as possible uses to which the land can be put if 
acquired by the Government. 

An interesting example of this kind of problem occurred in the 
Fontana Reservoir. This reservoir is located in western North Caro- 
lina on the Little Tennessee River, immediately south of the Great 
Smoky Mountains National Park. Between the reservoir and the 
park is a mountainous area of 44,000 acres, which, prior to the 
construction of the reservoir, was served by a narrow, tortuous 
mountain road running eastward as far as Bryson City. The road 
was flooded by the reservoir in a number of places and its reloca- 
tion, even by a road of the same inferior type, would have cost about 
$1,400,000.00, which was about double the value of the 44,000 acres. 
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The construction of an adequate highway to serve the area would 
have cost between $3,000,000.00 and $4,000,000.00. The highway 
belonged to the state, but had been constructed originally by Swain 
County, and bonds which had been issued by the county to pay for 
the road were unpaid. The situation was further complicated by a 
ruling of the War Production Board that it would not issue priori- 
ties for the materials necessary for the reconstruction of the 
highway. 

This problem, which at first appeared well nigh insoluble, was 
worked out to the satisfaction of all parties after extended negotia- 
tions. The final solution was an agreement between TVA, the 
National Park Service, the state of North Carolina, and Swain 
County, by the terms of which TVA agreed to purchase all the lands 
served by the highway and turn them over to the National Park 
Service for incorporation in the Great Smoky Mountains National 
Park and to pay Swain County the sum of $400,000.00, to be used 
in paying off the bonds. Of the $400,000.00 paid by TVA, $100,- 
000.00 was contributed to TVA by the state, and both the state and 
county executed full releases. 

This agreement was advantageous to all parties. It enabled the 
National Park Service to include in the Great Smoky Mountains Na- 
tional Park land which logically belonged in it and gave the park a 
border on a beautiful mountain lake. TVA settled its legal obliga- 
tions for several hundred thousand dollars less than the cost of 
building a comparable road to replace the one that was flooded, 
which was the measure of its legal obligations.'® The state and 
county avoided the social and economic problems which would have 
resulted had this inaccessible mountainous area been left in private 
hands without any means of access except by water. In addition, 
the county was able to pay off the bond issue and the state was re- 
lieved of the expense of maintaining an inadequate mountain road 
with high maintenance costs. 

Included in the land to be acquired was one tract of about 4,400 
acres which was used as a hunting and fishing lodge. The owner 
of this tract and five smaller landowners contested the right of the 
Government to acquire the land. The right of the Government to 
condemn was sustained by the Supreme Court in United States 
ex rel. Tennessee Valley Authority v. Welch, 327 U.S. 546 (1946), 
in a unanimous decision written by Justice Black, which displays a 





“Town of Bedford v. United States, 23 F. 2d 453 (C.C.A. 1st 1927); 
United States v. Wheeler Township, 66 F. 2d 977 (C.C.A. 8th 1933); United 
States v. Town of Nahant, 153 Fed. 520 (C.C.A. 1st 1907); United States v. 
Alderson, 53 F. Supp. 528 (S.D. W.Va. 1944); Jefferson County v. Tennessee 
Valley Authority, 146 F. 2d 564 (C.C.A. 6th 1945), cert. denied, 324 U.S.871 
(1945) ; Mayor and City Council of Baltimore v. United States, 147 F. 2d 786 
(C.C.A. 4th 1945). 
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keen understanding of the functions and problems of a regional 
agency.’® 
VOLUNTARY PURCHASE VERSUS CONDEMNATION 

Once the determination has been made as to the lands and ease- 
ments needed to be acquired for a project, the agency is faced with 
the problem of how best to acquire it. One possible procedure is 
to file a blanket condemnation covering all of the land in the reser- 
voir and proceed to try whatever cases cannot be compromised. 
Congress wisely prohibited TVA from following this procedure. 
Section 4(i) of the TVA Act permits recourse to condemnation 
only “in the event that the owner or owners of such property shali 
fail and refuse to sell to the Corporation at a price deemed fair and 
reasonable by the board.” Condemnation has many disadvantages: 
It is expensive and it takes away from the acquiring agency the 
determination of the amount to be paid. More important still, it is 
likely to leave a residue of ill will no matter how hard the parties 
may try to conduct the proceedings in a friendly manner. The con- 
demning agency and the landowner become antagonists and the 
feeling of antagonism toward the agency is likely to be carried 
over consciously or unconsciously into subsequent dealings. TVA, 





“And we find not only that Congress authorized the Authority’s action, 
but also that the TVA has proceeded in complete accord with the Congres- 
sional policy embodied in the Act. That Act does far more than authorize the 
TVA to build isolated dams. The broad responsibilities placed on the Author- 
ity relate to navigability, flood.control, reforestation, marginal lands, and agri- 
cultural and industrial development of the whole Tennessee Valley. The TVA 
was empowered to make contracts, purchase and sell property deemed necessary 
or convenient in the transaction of its business, and to build dams, reservoirs, 
transmission lines, power houses, and other structures. It was particularly 
admonished to cooperate with other governmental agencies—federal, state, and 
local—specifically in relation to the problem of ‘readjustment of the population 
displaced by the construction of dams, the acquisition of reservoir areas, the 
protection of watersheds, the acquisitions of rights-of-way, and other necessary 
acquisitions of land, in order to effectuate the purposes of the Act.’ All of the 
Authority’s actions in these respects were to be directed towards ‘development 
of the natural resources of the Tennessee River drainage basin and of such 
adjoining territory as may be related to or materially affected by the develop- 
ment consequent to this Act . . . all for the general purpose of fostering an 
orderly and proper physical, economic, and social development of said areas. 

.. To discharge its responsibilities the TVA was granted ‘such powers as 
may be necessary or appropriate’ for their exercise. Section 4 (h) of the Act 
gives the TVA the very broad power to ‘exercise the right of eminent domain. 
... Section 4 (i) of the Act empowers the Authority to condemn certain speci- 
fied types of property and concludes by referring to ‘all property that it [the 
Authority] deems necessary for carrying out the purposes of this Act... .” 
To make clear beyond any doubt the TVA’s broad power, Congress in § 25 
authorized the Authority to file proceedings, such as the ones before us, ‘for 
the avquisition by condemnation of any lands, easements, or rights-of-way 
which, in the opinion of the Corporation, are necessary to carry out the pro- 
visions of this Act.’” [Pp. 553-554]. 
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therefore, determined that as much land as possible should be vol- 
untarily purchased. 

The autonomy which TVA enjoys under its corporate charter 
facilitates voluntary acquisition. Where land is being acquired by 
one of the old-line departments, it is not only necessary that the 
transaction be approved by the departmental solicitor but the title 
must be approved by the Attorney General, and the transaction 
must be pre-audited by the Comptroller General before payment 
can be made. TVA, on the other hand, approves its own titles and 
is not subject to such a pre-audit. When TVA determines to pur- 
chase a piece of land, it can and does make payment as soon as 
the transaction is consummated. Since the landowner usually needs 
the money in order to purchase another place in which to live, it 
would be impossible to secure most land by voluntary conveyance 
without the ability to give assurance that payment will be forth- 
coming promptly."’ 


THE POLicy OF NO PRICE TRADING 

A second alternative is to attempt to purchase as much land as 
possible and condemn the rest, but it did not take TVA very long 
to realize that a policy of bargaining with individual landowners 
would not be feasible. The owners of land in a reservoir differ very 
widely in bargaining ability and economic strength. The large 
landowner with ample resources is in a much better positicn to 
bargain than is the smaller one. As a result of such a policy, there- 
fore, the agency would pay different prices for lands of the same 
value. The landowner who sold at a low price would ultimately 
feel, and with justice, that he had not been treated fairly and there 
is no reason to suppose that the owner who obtained a high price 
as a result of protracted negotiations would feel kindly toward the 
agency as a result. To meet this problem, TVA has adopted as a 
basic policy the policy of no price trading. To insure like treatment 
for all landowners, large and small, TVA follows the policy of 
appraising all land needed for a reservoir on the same basis, offer- 
ing the landowner the appraised value of his property and refusing 
to change the price offered unless convinced that some error has 
been made in the appraisal or sorme element of value has been 
overlooked.** 





7 The autonomy enjoyed by TVA is also invaluable from a purely admin- 
istrative viewpoint, especially where a reservoir must be constructed on a rush 
schedule, as in the case of Cherokee and Douglas Dams, which were completed 
in 20 and 13 months, respectively. Since TVA handles the complete function 
of land acquisition, it can and does coordinate the examination of titles, ap- 
praisal of land, and the purchase or condemnation of land in such a way as 
to insure that the demands of construction schedules will be met. 

% Certain exceptions have been made to this policy. Transmission line 
easements through ordinary farming country, because of their small value, 
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APPRAISAL PROCEDURES 


The appraisal of the land in a reservoir is a product of months 
of highly organized research and investigation. The first step is 
to make a background study of the entire reservoir area in as great 
detail as possible. All of the appraisal personnel participate in the 
preparation of this study, which covers all factors which could 
have a bearing on market value. Land sales which have taken place 
in and near the reservoir during the preceding ten or more years 
are studied and analyzed and are adjusted by means of the farm 
real estate index published by the Department of Agriculture. The 
study also covers farming practices, soils and soil fertility, crop 
yields and prices, and literally dozens of other factors which have 
a bearing on the value of land. It also includes inquiries of quali- 
fied residents of the area as to the prevailing views on land values. 

After the background study has been completed, various field 
appraisers make independent appraisals of the same tracts. The 
results are discussed with them by an appraisal committee, which 
reviews all appraisals for the project, and the supervisor of ap- 
praisals, and in this way a uniform basis for fixing values is reached 
which represents the composite judgment of the appraisal staff. 

Before a tract is appraised for the purpose of placing a value 
on it, a written notice is sent to the landowner advising him that 
the appraisal will be made at a certain time and inviting him to 
accompany the field appraiser. After the appraisal has been com- 
pleted, it is reviewed by the appraisal committee and at least one 
member of the committee inspects the land. In this way, possibility 
of error is minimized and substantial uniformity of treatment is 
assured. 

The appraisals are made on what may be called a liberal basis. 
The Constitution, as interpreted by the courts, requires that the 
landowner be paid the fair cash market value of his property ;'° 
but “market value” is not susceptible of mathematical computation. 
It is a matter of judgment concerning which well-qualified persons 
may honestly have wide differences of opinion. TVA might appraise 





averaging only about $92.00 per tract, and the disproportionate cost of fol- 
lowing the appraisal procedure, are not appraised but are purchased on the 
basis of a flat amount per running foot, with discretion in the buyer to pay 
additional compensation for special elements of damage, such as damage to 
building sites or timber. In a few special situations, such as water power and 
mineral rights, the price is arrived at by negotiations within a maximum fixed 
by an appraisal. Properties of this nature are not subject to exact evaluation; 
there is rarely a problem or even a possibility of comparison with like proper- 
ties, and negotiation appears to be the fairest, as well as the only feasible, 
method of arriving at a price. 

* Olson v. United States, 292 U.S. 246, 255 (1934); Shoemaker v. United 
States, 147 U.S. 282, 304-305 (1893). 
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land at the lowest price that its appraisal staff believed it might 
bring, rather than on a somewhat higher basis; but if it followed 
the minimum appraisal basis, it could not buy a very great per- 
centage of the land needed on that basis. The choice is not between 
buying on the basis of a minimum appraisal or on the basis of a 
somewhat higher valuation, but rather between paying the higher 
figure and securing a voluntary conveyance or resorting to con- 
demnation and letting the valuation be fixed by the courts. A policy 
of minimum appraisals would result in a great increase in the 
amount of litigation, with a corresponding increase in the admin- 
istrative costs of land acquisition and with the virtual certainty 
that in the end the average cost of the land would be more than 
if higher offers had been made in the first place, since the awards 
in the condemnation cases, to say nothing of the added costs of liti- 
gation, would more than offset the saving on the tracts acquired 
voluntarily. 

The farmer who lives in a reservoir area does not usually want 
to sell. The loss of his land imposes a burden upon him, even if he 
receives a fair price. He must find a new place to live, move his 
household furniture, move or dispose of his farming equipment and 
stock, and frequently make other substantial adjustments. If he 
wants to relocate in the same general area, he must buy his new 
farm in a seller’s market in which he is competing with other 
prospective buyers whose farms have been acquired for the same 
reservoir project.” These factors are taken into consideration by 
TVA and an attempt is made to leave the landowner in as good a 
financial position as he occupied before his land was purchased. 
This policy is required by considerations of fairness to the land- 
owner and we are satisfied that it pays off in dollars and cents. 


COORDINATION BETWEEN LAND-BUYING AND CONDEMNATION 


All proceedings for the acquisition of land, including the exam- 
ination of titles and appraising and purchasing of lands, are han- 
dled by a unit within TVA known as the “Land Branch.” If it de- 





*In accordance with the authority granted by section 4(1) of the TVA 
Act, which provides that TVA: ‘“Shail have power te advise and cooperate in 
the readjustment of the population displaced by the construction of dams, the 
acquisition of reservoir areas, the protection of watersheds, the acquisition 
of rights-of-way, and other necessary acquisitions of land, in order to effectu- 
ate the purposes of the Act; and may cooperate with Federal, State, and local 
agencies to that end.” TVA makes every effort to assist the landowner i: find- 
ing a suitable farm to purchase elsewhere. Its population readjustment activi- 
ties also cover the broad problem of assuring that adequate readjustments are 
made by tenants and others similarly situated who do not have the financial 
ability to purchase property elsewhere. This subject is beyond the scope of 
the present article. It is discussed in The Removal of Families from Tennessee 
Valley Authority Reservoir Areas, 16 SocIAL FoRCES 258 (1937-1938). 
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velops that the land cannot be acquired by voluntary conveyance 
at the appraised price, it is referred to the General Counsel for con- 
demnation. Condemnation proceedings are then filed by TVA’s own 
legal staff. 

Throughout the land-purchasing program, close cooperation is 
maintained between the Land Branch and the Division of Law. 
This fact makes it possible to defer the referral of lands for con- 
demnation until the last possible moment and permits the acqui- 
sition by voluntary purchase of many tracts which otherwise would 
be condemned. While the land-buying program is in progress, the 
attorneys who will handle the condemnations in a reservoir area 
are in the field working closely with the personnel of the Land 
Branch. Specific problems which will arise in condemnation are 
thus identified at an early date and preparations to meet them are 
made. Prospective witnesses are taken on the land and the case is 
substantially ready for trial at the time it is referred to the General 
Counsel for condemnation. Upon such referral, condemnation pro- 
ceedings are promptly filed and title and possession are obtained 
through the use of the declaration-of-taking procedure.” 


CONDEMNATION PROCEDURES 


Section 25 of the TVA Act prescribes a special condemnation 
procedure in TVA cases.” 





** Authority to use the declaration of taking procedure is confirmed by sec- 
tion 4(i) of the TVA Act, which provides that: 

“ ,. nothing contained herein or elsewhere in this Act shall be construed 
to deprive the Corporation of the rights conferred by the Act of February 26, 
1931 (46 STAT. 1422, c. 307, §§ 1 to 5, inclusive), as now compiled in section 
258a to 258e, inclusive, of Title 40 of the United States Code.” 

The declaration of taking statute provides that upon the filing of a declara- 
tion of taking stating in substance that the lands therein described are being 
taken for a specific public use, and the deposit of the amount of money esti- 
mated by the condemning authority to be just compensation for the properties 
condemned, title shall vest in the United States and the court shall have the 
power to fix the time and the terms upon which the parties shall be required 
to surrender possession to the Government. 

2«“The Corporation may cause proceedings to be instituted for the acqui- 
sition by condemnation of any lands, easements, or rights-of-way which, in 
the opinion of the Corporation, are necessary to carry out the provisions of 
this Act. The proceedings shall be instituted in the United States District 
Court for the district in which the land, easement, right-of-way, or other inter- 
est, or any part thereof, is located, and such court shall have full jurisdiction to 
divest the complete title to the property sought to be acquired out of all per- 
sons or claimants and vest the same in the United States in fee simple, and 
to enter a decree quieting the title thereto in the United States of America. 

“Upon the filing of a petition for condemnation and for the purpose of 
ascertaining the value of the property to be acquired, and assessing the com- 
pensation to be paid, the court shall appoint three commissioners who shall 
be disinterested persons and who shall take and subscribe an oath that they do 
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The procedure outlined in this section of the Act is unique. The 
initial determination of value is made by a three-man commission 
appointed by the district court and the Act requires that these com- 
missioners shall not be residents of the locality in which the land 
in condemnation lies. If either party is dissatisfied with the award 
of the commission, he can appeal and have a trial de novo before 
three district judges, except that the parties may stipulate that the 
hearing shall be before a single judge. The three-judge court may, 





not own any lands, or interest or easement in any lands, which it may be 
desirable for the United States to acquire in the furtherance of said project, 
and such commissioners shall not be selected from the locality wherein the 
land sought to be condemned lies. Such commissioners shall receive a per diem 
of not to exceed $15 for their services, together with an additional amount of 
$5 per day for subsistence for time actually spent in performing their duties 
as commissioners. 

“It shall be the duty of such commissioners to examine into the value of 
the lands sought to be condemned, to conduct hearings and receive evidence, 
and generally to take such appropriate steps as may be proper for the deter- 
mination of the value of the said lands sought to be condemned, and for such 
purpose the commissioners are authorized to administer oaths and subpoena 
witnesses, which said witnesses shall receive the same fees as are provided 
for witnesses in the Federal courts. The said commissioners shall thereupon 
file a report setting forth their conclusions as to the value of the said prop- 
erty sought to be condemned, making a separate award and valuation in the 
premises with respect to each separate parcel involved. Upon the filing of 
such award in court the clerk of said court shall give notice of the filing of 
such award to the parties to said proceeding, in manner and form as directed 
by the judge of said court. 

“Either or both parties may file exceptions to the award of said com- 
missioners within twenty days from the date of the filing of said award in 
court. Exceptions filed to such award shall be heard before three Federal dis- 
trict judges unless the parties, in writing, in person, or by their attorneys, 
stipulate that the exceptions may be heard before a lesser number of judges. 
On such hearing such judges shall pass de novo upon the proceedings had be- 
fore the commissioners, may view the property, and may take additional evi- 
dence. Upon such hearings the said judges shall file their own award, fixing 
therein the value of the property sought to be condemned, regardless of the 
award previously made by the said commissioners. 

“At any time within thirty days from the filing of the decision of the dis- 
trict judges upon the hearing on exceptions to the award made by the com- 
missioners, either party may appeal from such decision of the said judges to 
the Circuit Court of Appeals, and the said Circuit Court of Appeals shall 
upon the hearing on said appeal dispose of the same upon the record, without 
regard to the awards or findings theretofore made by the commissioners or 
the district judges, and such Circuit Court of Appeals shall thereupon fix the 
value of the said property sought to be condemned.” 

As to matters not expressly covered by the statute, the procedure follows 
the state practice in accordance with the provisions of the Conformity Act, 
17 STAT. 196, 197 (1872), 28 U.S.C. § 724 (1946). A detailed discussion of 
the procedure in TVA condemnation cases can be found in Hitching and Clax- 
ton, Practice and Procedure in Eminent Domain Cases under the Tennessee 
Valley Authority Act, 16 TENN. L. REv. 952 (1941). 





1949] TVA LAND ACQUISITION 59 


but is not required to, receive additional evidence and inspect the 
property. From the award of the district court, an appeal lies to 
the Circuit Court of Appeals, which is required to dispose of the 
case upon the record “without regard to the awards or findings 
theretofore made by the commissioners or the district judges.’ 

The courts within the Tennessee Valley area have uniformly 
appointed an attorney as chairman of the commission. The other 
two members are usually men with some knowledge of real estate 
values. Generally, they are either real estate brokers or farmers. 

Most of the courts have adopted rules requiring that the parties 
present their entire case before the commission.** The introduc- 
tion of additional evidence before the court is permitted only upon 
a showing of some valid excuse for having failed to introduce the 
testimony at the commission hearing. The fact that the chairman 
of the commission is an experienced attorney insures a full and 
complete hearing in accordance with the rules of evidence, exactly 
as though the case were tried by a court. 

While many of the appeals from the awards of the commission 
were heard by three-judge courts in the early years of TVA, the 
conclusion has been pretty generally reached that there is no advan- 
tage to either party in requiring a three-judge court and it is fre- 
quently a difficult matter to obtain three judges. For this reason, 
the usual practice is to stipulate that the case will be heard before a 
single judge. 


ADVANTAGES OF THE STATUTORY PROCEDURE 


The condemnation sections of the TVA Act were drafted by 
Honorable Seth M. Richardson, then Assistant Attorney General 





“This provision was construed as follows in United States ex rel. TVA v. 
Powelson, 319 U.S. 266, 272-273 (1943): 

“The purpose of § 25 was to free the Circuit Court of Appeals from the 
strictures commonly applicable to its review of disputed questions of fact. 
Under § 25 it does not sit as a ‘court of errors.’ United States v. Reynolds, 115 
F, 2d 294, 296 (1940). Its duty is to dispose of the matter ‘upon the record, 
without regard to the awards or findings theretofore made’ and to fix the 
value. But it need not blind itself to the special advantages of the tribunals 
below in evaluating the evidence. A trial de novo with the fresh taking of evi- 
dence is not required. An independent revaluation of the property condemned 
is contemplated.” See also Fain v. United States, 145 F. 2d 956 (C.C.A. 6th 
1944) ; United States v. Brandon, 153 F. 2d 781 (C.C.A. 6th 1946). 

** See United States v. Travis, 37 F. Supp. 336 (W.D. Ky. 1941): 

“As we interpret the Act, it is designed to provide a full and complete trial 
before the Commissioners as to property values, and we think it entirely im- 
proper and not in accordance with the spirit of the law for either party to 
disregard the hearing before the Commissioners by reserving his evidence for 
a hearing before the Court. That is not the proper procedure. 

“We have decided that hereafter we shall expect cases to be completely 
developed before the Commissioners. The court will not hear additional testi- 
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in charge of the Lands Division of the Department of Justice, at 
the request of Chairman McSwain of the House Military Affairs 
Committee. The objective was to provide a procedure which would 
protect the Government against unreasonable jury awards.** The 
procedure has not only accomplished Chairman McSwain’s stated 
objective; it has proved to be tailor-made to fit the problems of a 
regional agency. Much of the success of the TVA land acquisition 
program is traceable directly to the condemnation procedure pre- 
scribed in the TVA Act. 


As has already been pointed out, resort to condemnation as the 
rule rather than the exception would be highly detrimental to TVA’s 
permanent program as a regional agency. TVA has succeeded in 
making condemnation the rare exception. The owners of only about 
3 per cent of the tracts acquired by TVA have refused to convey 
voluntarily and thus compelled TVA to resort to condemnation. The 
TVA policies of fair appraisals, no price-trading, and like treat- 
ment of landowners insofar as possible, have been largely respon- 
sible for this extraordinary record, but these factors alone would 
not have made it possible had the TVA Act provided that the issue 
of just compensation be tried by jury or that condemnation pro- 
ceedings under the TVA Act be governed by the Conformity Act,”* 
which would have meant that this issue would be tried by a jury in 
all states in which TVA carries on any operations, except Vir- 
ginia.*’7 Where the issue of just compensation is determined by a 





mony except upon a showing of facts or circumstances sufficient to justify or 
excuse the failure to introduce such testimony before the Commissioners.” 


* “We have had so many bitter experiences of the Government being im- 
posed upon in their attempt to acquire land that I asked the Department of Jus- 
tice to send their expert down here for a conference. Assistant Attorney Gen- 
eral Richardson had two conferences with me, and based on his experience, 
growing out of hundreds and hundreds of cases all over the Nation, this pro- 
vision has been drawn by him. It is his language, adopted by us after we 
considered it. He told us this. For instance, they found it necessary to acquire 
a little lot of land somewhere on the New England coast. The preliminary 
Commissioners estimated it to be worth about $1,100. They proceeded to con- 
demn the land, it went finally to a jury, and the jury brought in a valuation 
verdict of $44,000.” Muscle Shoals, Hearings before the House Committee on 
Military Affairs, 73d Cong., 1st sess. 43 (1933). 

17 STAT. 196, 197 (1872), 28 U.S.C. § 724 (1946). 

“In most states the condemnation procedures are extremely cumbersome. 
In Tennessee, there is first a hearing before a “jury of inquest” at which the 
parties introduce evidence. If either party is dissatisfied with the award, he 
can file exceptions and have a trial de novo before a common law jury. Unlike 
the trial de novo under the TVA statute in which the court reviews the case 
on the record before the commission, the trial before the jury is a complete new 
trial. There are thus two complete trials of the issue of just compensation, 
and the first trial is usually a complete waste of time and money. According 
to a witness for the Department of Justice, testifying before the Senate Judi- 
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jury, the award in one case is no indication of what the award of a 
different jury will be in the next case, and no matter how fair a 
price the landowner has been offered there is always the possibility 
that a jury will award him a great deal more. A jury trial proce- 
dure is, therefore, an invitation to the landowner to litigate. 


Under the commission procedure prescribed by the TVA Act, 
the opportunity to gamble on the award of a jury is eliminated. 
Although the commission hearings frequently result in awards 
higher than the amount offered by TVA for the property, the 
awards have a degree of uniformity and it rarely happens that an 
award is extremely high. The uniformity in commission awards is 
brought about by a number of factors. The members of the com- 
mission usually have a knowledge of land values far superior to 
that of the ordinary juror to begin with and they soon develop a 
high degree of competency, both in knowledge of land values and 
ability to weigh the testimony of the witnesses. They hear all of 
the cases within a district and thus are in a position to test the 
value of the land in condemnation by comparing it with other lands 
being acquired for the same project. When hearings are scheduled 
in a new district, it has frequently happened that the awards in 
the first two or three cases are excessive, but after the commission 
has acquired more experience, the awards are rarely very far out 


of line. The realization by the landowners that there is little proba- 
bility that they will obtain through litigation a substantial increase 
over the amount offered has contributed greatly to TVA’s success 
in acquiring the land needed for its projects by voluntary pur- 
chase and sale. 


A second advantage of the TVA condemnation procedure is that 
it reduces the administrative costs to a minimum. Despite the 
extensive land acquisition program being carried on by TVA, only 
five attorneys on the TVA legal staff devote any substantial amount 
of time to condemnation matters and none of these devote them- 
selves to condemnation exclusively. This results from several fac- 
tors. In the first place, the number of condemnation cases is only 
a fraction of what it might be under a different land acquisition 
policy with a different condemnation statute. In the second place, 
appeals are infrequent. Of approximately 1,450 condemnation 
cases, which have been tried by commissions, less than 10 per cent 





ciary Committee in 1942, there is a de novo trial in at least 90 percent of the 
cases tried under this type of procedure. Hearing before Subcommittee of Sen- 
ate Committee on the Judiciary on S. 2625, S. 2626, H.R, 74138, 77th Cong., 2d 
sess, 15 (1942). Similar provisions are found in all Tennessee Valley states 
except Virginia. TENN. CODE ANN. §§ 3109-3170 (Williams 1934); ALA. CopE 
ANN. tit. 19, §§ 1-31 (1940) ; Miss. Cop— ANN. §§ 2749-2782 (1942); Ga. CopE 
ANN. tit. 36, §§ 101-1116 (1933) ; N.C. GEN. STAT. ANN. c. 40, §§ 1-53 (1943) ; 
Ky. Rev. StaT. §§ 416.010-416.990 (1948). 
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have been heard by or are now pending on appeal to the district 
courts. Only 14 cases have been appealed to the courts of appeals 
and in two of these the appeals were dismissed prior to a hearing. 
The small number of appeals is due in large measure to the reluc- 
tance of the courts to disturb the awards of the commission.** The 
courts have selected competent commissioners, who have viewed 
the land and heard the evidence, and unless the case presents some 
question of law as to the proper measure of compensation or the 
admissibility of evidence there is little likelihood that the award will 
be set aside. 

A further advantage of the statutory procedure to a regional 
agency is that the cases are not on the regular dockets of the courts. 
This makes it possible to schedule commission hearings in such a 
way as to meet the convenience of counsel. TVA now has cases 
pending before 14 separate commissions in 15 divisions of eight 
judicial districts. Under the commission procedure, it is possible 
to schedule the hearings in such a way that they can be handled 
with TVA’s small legal staff. This would not be possible if it were 
necessary to try the cases at the regular jury terms of court. 

The procedure is also expeditious and does much to conserve the 
time of the courts. A commission can be appointed and the case 
heard as soon as all interested parties have been served with proc- 


ess. Since the cases are not on the regular docket, it is not necessary 
to await the regular terms of court as it would be under a jury trial 
procedure. They rarely require the intervention of the district 
judge prior to the close of the commission hearing and in 90 per 
cent of the cases, the commission hearing disposes of the cases 
finally. 


EFFECT OF PROPOSED CONDEMNATION RULE 


The proposed rule to govern condemnation cases submitted to 
the Supreme Court by the Supreme Court Advisory Committee on 
May 17, 1948, would require a number of changes in the detailed 
procedures followed by TVA, such as the form of complaint and 
the method of service of process, but it would bring about no 
change in the method of determining just compensation, the phase 
of the TVA procedure discussed herein. The TVA statutory pro- 
cedure is preserved by subdivision (h) of the rule, which provides 
as follows: 

Trial. If the action involves the exercise of the power of 
eminent domain under the law of the United States, any tri- 
bunal specially constituted by an Act of Congress governing 
the case for the trial of the issue of just compensation shall be 
the tribunal for the determination of that issue; but if there 
is no such specially constituted tribunal any party may have 
* See Fain v. United States, 145 F. 2d 956 (C.C.A. 6th 1944); United 

States v. Brandon, 153 F. 2d 781 (C.C.A. 6th 1946). 
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a trial by jury of the issue of just compensation by filing a de- 
mand therefor within the time allowed for answer or within 
such further time as the court may fix. Trial of all issues shall 
otherwise be by the court [Advisory Committee on Rules for 
Civil Procedure, Report of Proposed Rule to Govern Con- 
demnation Cases in the District Courts of the United States 
(May, 1948), pp. 6—-7].”° 


SUMMARY 


The basic land acquisition problem faced by a regional agency is 
that of carrying on an extensive iand acquisition program in such 
a way as to facilitate, rather than hinder, the accomplishment of its 
permanent program in cooperation with the people of the region. 
The TVA land acquisition program has accomplished this objective. 
While there have been isolated cases of dissatisfaction, the TVA 
land acquisition program has received widespread approval from 
the persons directly affected by it and has gone far to make possible 
the successful accomplishment of TVA’s statutory objectives. It 
has also proved to be economical. Since only 3 per cent of the tracts 
have been acquired as a result of contested condemnation proceed- 
ings and the final prices paid for the tracts condemned have been in 
the neighborhood of only 15 per cent above the amount of TVA’s 
appraisal, it follows that the total price paid for all tracts acquired 
has been only a fraction of a per cent above the total of the 
appraisals. 

Policies of liberal but careful appraisals, like treatment of all, 
and no price-trading, implemented by a condemnation procedure 
such as that prescribed in the TVA Act, largely eliminate the incen- 
tive to the landowner to refuse to accept a fair price for his prop- 
erty and gamble on the hope that he may obtain in litigation a 
great deal more than his property is worth. 

The experience of TVA with these policies establishes that a 
land acquisition program can be a source of positive benefit to a 
regional agency, instead of a source of conflict with the landowners. 





”The reasons for exempting the TVA procedure from the general pro- 
vision for trial by jury are set forth in the Report of Proposed Rule to Govern 
Condemnation Cases in the District Courts of the United States, prepared 
by the Advisory Committee on Rules for Civil Procedure (May, 1948). 
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Condemnation in Federal District Courts— 
Proposed Rule Compared to Current 
Practice in Ohio under 
Conformity Act 


In May, 1948, the Advisory Committee on Rules for Civil Pro- 
cedure submitted to the Supreme Court of the United States a 
“Report of Proposed Rule to Govern Condemnation Cases in the 
District Courts of the United States.”' Recently the Supreme Court 
returned the report to the Advisory Committee for further con- 
sideration.’ 

The need for a uniform procedure in federal condemnation of 
property is obvious after investigation. More specifically, an exam- 
ination of the procedure followed in condemnation cases in the Dis- 
trict Court of the United States for the Southern District of Ohio 
indicates that a uniform procedure would be most beneficial to the 
property owners and the United States. Congress has provided 
that in condemnation of realty for sites and other uses by the De- 
partment of Justice in the district courts of the United States, the 
“practice, pleadings, forms, and modes of procedure .. . shall 
conform, as near as may be, to the practice, pleadings, forms, and 
proceedings existing at the time in like causes in the courts of rec- 
ord of the state” within which such district court is held.* A study 
of state procedures completed in 1931 showed 269 different methods 
of judicial procedure in various classes of condemnation cases and 
56 assorted methods of non-judicial procedure.* At the present 
time in Ohio a defendant landowner might find it very difficult to 
ascertain which of the many condemnation procedures provided in 
the Ohio General Code is being followed in the district court. If 
the defendant wished to challenge the procedure, he would find the 
Ohio General Code somewhat ambiguous. 





‘The membership of the Advisory Committee on Rules for Civil Procedure 
is as follows: 

William D. Mitchell, Chairman; George Wharton Pepper, Vice Chairman; 
Charles M. Clark, Reporter; Wilbur H. Cherry; Armistead M. Dobie; Robert G. 
Dodge; Samuel M. Driver; Clifton Hildebrand; Monte M. Lemann; Scott M. 
Loftin; Edmund M. Morgan; John Carlisle Pryor; Edson R. Sunderland. 

* For a discussion of the proposed rule, see Clark, The Proposed Condemna- 
tion Rule, 10 Onto ST. L. J. 1 (1949); also The Committee Note to Rule 71A, 
Report of Proposed Rule to Govern Condemnation Cases in the District Courts 
of the United States (1948). 

*25 STAT. 357 (1888), 40 U.S.C. 258 (1946). 

‘First Report of Judicial Council of Michigan (1931), Section 46, pp. 55-56. 
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Section 13768 of the Ohio General Code attempts to designate 
the procedure to be followed by the United States in acquiring land 
in the State of Ohio. It provides: 

Act prescribing the mode of assessment and collection of 
compensation to the owners of private property appropri- 
ated by and to the use of corporations, passed April 23, 1872, 
and all acts amendatory thereof are hereby made applicable, 
and said United States in appropriating such property, shall 
in all respects, be governed by the acts thereto and amenda- 
tory thereof as may be passed and be in force when such pro- 
ceedings take place. 

The Act® passed April 23, 1872, referred to in Section 13768 is 
now Section 11038 of Ohio General Code, which provides that “ap- 
propriation of private property by corporations must be according 
to the provisions of this Chapter,” i.e., Chapter 14. It would appear 
that, even though Section 13768 was passed in 1873 and the Con- 
formity Act, supra, specificially referring to condemnation actions 
was not passed until 1888,* Ohio has nevertheless, by virtue of the 
General Conformity Act of 1872,’ which was then controlling in 
condemnation cases, designated the procedure to be followed by the 
United States in condemnation of private property in Ohio. 

In an early case, United States v. Inlots,* originating in the 
Southern District of Ohio, a federal court faced the problem of 
determining to what procedure it should conform. The court held 
that in accordance with the provisions of the Judiciary Act of 1872,’ 
the procedure to be adopted was that designated in Section 13768 of 
the Ohio General Code. As the case was appealed on another issue, 
in affirming the decision the United States Supreme Court did not 
rule on the specific question of procedure under the Conformity 
Act. The problem was handled in substantially the same way by 
the Circuit Court for the Northern District of Illinois.'° 


It should be noted, however, that the part of the decision in the 
Inlots case, assuming the necessity of alleging that the petitioner 
has offered compensation and that it has been refused, has been 
overruled. It is no longer necessary to allege such fact in order to 
invoke the court’s jurisdiction,’ even though required in state 





*°69 Ohio Laws 88 (1872). 

* Supra note 4. 

717 STAT. 197 (1872). 

® 26 Fep. CAs. 482, No. 15, 441 (S.D. Ohio 1873); see also Chappell v. 
United States, 160 U.S. 499 (1895). 

® Supra note 7. 

” United States v. Block 121, 24 Fed. Cas. 1176, No. 14, 610 (N.D. Ill. 1872). 

"In re Condemnation for Improvement of River Rouge, 266 Fed. 105, 
(E.D. Mich. 1920) ; Via v. State Commission on Conservation and Development 
of State of Virginia, 9 F. Supp. 556 (1935) ; affirmed, per curiam, 296 U.S. 549 
(1935). 
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practice. In view of such changes in viewpoint, and in the light of 
its early date, there may be doubt about the other holdings of the 
Inlots case. 

A somewhat similar situation has been recently considered by 
a federal court in United States v. Alexander.'* Virginia provided 
in Sections 4360-4387 of the Virginia Code a general condemnation 
procedure and in Sections 4388a—4388v provided a special proce- 
dure, sometimes referred to as Federal Condemnation Act, to be 
followed by the United States in condemnation of private property. 
An action was brought in the district court following the special 
procedure designated in the Federal Condemnation Act. The court, 
in ruling on a motion to dismiss the action, followed United States 
v. Chichester," holding that the United States should not follow the 
special procedure designated in Sections 4388a—4388v but should 
follow the general condemnation procedure provided in Sections 
4360-4387. The court grounded its decision primarily on three 
points: first, the special procedure was to be followed by only one 
specific person, namely, the United States; second, the special pro- 
cedure was less favorable to the landowner; and, third, the prior 
authority. 

Since Chapter 14 of the Ohio General Code is not limited to the 
United States but applies to all private corporations as well, and 
since Chapter 14 is apparently not less favorable to the landowner, 
the objections found in the Virginia Act are not present in the Ohio 
Act. Therefore, it would seem that following the /nlots case, supra, 
the procedure in Chapter 14 should be followed by the United States 
when condemning private property in Ohio. However, Section 
11091, the last section of Chapter 14, contains these exceptions: 
“the provisions of this chapter shall not apply to proceedings by 
state, county, township, district, or municipal authorities to appro- 
priate private property for public uses or for roads or ditches.” 
The Ohio General Assembly has implemented these exceptions by 
enacting specific procedures to be followed by the different depart- 
ments and political sub-divisions of Ohio."* 

In view of the exceptions in Section 11091, a problem of con- 
struction of the federal conformity statute arises. It might be 
argued that condemnations by state authorities are the “like causes” 
specified in the federal statute. If so, these specific state proceedings 
are the ones to be looked to for the “practice, pleadings, forms, and 





%47 F. Supp. 900 (W.D. Va. 1942). 

% 283 Fed. 650 (W.D. Va. 1922). 

“ Public works projects under public work superintendent, OHIO GEN. CODE, 
§§ 436-462 (1938); State Highway Department, §§ 1182-11 to 13; County 
Commissioners, §§ 2427-2-8; Park Commissioners, §§ 2976-7; Municipal Cor- 
porations, §§ 3677-3697; Sanitary Districts, §§ 6602-51-52; Township Trus- 
tees, § 3441; Conservancy Districts, §§ 6828-41. 
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modes of procedure” to be conformed to in federal courts. By vir- 
tue of Section 11091, it may not be the practice of Chapter 14 but 
of some one or more of the special procedures by various state 
authorities’® that is to be followed. 

A possible solution to the problem may be found in United States 
v. 243.22 Acres of Land in Village of Farmingdale, Town of Baby- 
lon, Suffolk County, State of New York et al., wherein the court 
when presented with a diversity of state provisions permitted the 
United States to select from the specific procedures the more adap- 
table portions and thus develop a “hybrid” procedure.** 

Perhaps this conclusion would be difficult to accept in the Dis- 
trict Court for the Southern District of Ohio since the Jnlots case 
would seem to be controlling. However, as will be indicated, an 
examination of case files in the District Court discloses that the 
current “practice, pleadings, forms, and modes of procedure” are of 
a “hybrid” nature. The general effect is one of substantial compli- 
ance with Chapter 14 of the Ohio General Code. 


COMPARISON OF PROPOSED RULE WITH CURRENT PROCEDURE 


Rule 71A(b) would permit the plaintiff to “join in the same 
action one or more separate pieces of property, whether in the same 
or different ownership and whether or not sought for the same use.” 

Ohio General Code Section 11043 appears to be substantially 
the same. The petition may include one or more parcels of prop- 
erty, rights, or interests in the county in which it is filed. This 
section has been interpreted to permit the plaintiff to proceed in 
one action against all the separate owners of property lying in 
the county.'’ 

The current practice in the District Court is substantially in 
accordance with the proposed rule and Section 11043. The peti- 
tioner generally adds a prayer for the court’s permission to join 
all defendants: “Petitioner claims it is not practical to follow the 
practice of the State of Ohio and seeks to join all the defendants in 
the same action.’”'* If petitioner is following Ohio General Code 
Section 11043, the prayer seems an abundance of caution. 

As proposed in Rule 71A(b), it would appear desirable to per- 
mit the plaintiff in one proceeding to condemn all the property 





'S Ibid. 

* United States v. 243.22 Acres of Land in Village of Farmingdale, Town 
of Babylon, Suffolk County, State of New York et al., 43 F. Supp. 805 (E.D. 
N.Y. 1942); appeal dismissed, 189 F. 2d 678 (C.C.A. 2nd 1942); cert. de- 
nied sub. nom. Lambert, Ex’r. v. United States, 317 U.S. 698 (1943). 

™ Giesy v. Railroad, 4 Ohio St. 308 (1854). 

* United States of America v. 64 Tracts of Land in Knox and Coshocton 
Counties, et al., Civil Action No. 554, District Court of the United States for 
Southern District of Ohio. 
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interests and rights necessary to carry out the project. In order to 
give adequate protection to all defendants, the court may, under 
Rule 42 (b), Federal Rules of Civil Procedure,’® order a separate 
trial of any claim or of any separate issue. 


Complaint 


The proposed Rule 71A(c) would require that the complaint 
contain: 

1. “a short and plain statement of the authority for the 

taking ; 

2. “the use for which the property is to be taken; 

3. “a — of the property sufficient for its identifi- 

cation ; 

4. “and as to each separate piece of property a designation 

of the defendants who have been joined as owners of 
some interest therein.” 

Ohio General Code Section 11042, “Petition for Appropriation,” 
requires substantially the same contents as the proposed Rule 
71A(c). The current practice of the District Court corresponds to 
the requirements established in Section 11042. 

Rule 71A(c) (2) requires “all persons having or claiming an 
interest in the property whose names can be ascertained by a search 
of the records to the extent commonly made by competent searchers 
of title in the vicinity in light of the type and nature of the 
property involved and also those whose names have been otherwise 
learned” to be joined as defendants in the action. All others may 
be made defendants by joining them as ‘““Unknown Owners.” 

The current practice under the broad joinder of parties to the 
action in Section 11255 of Ohio General Code is quite similar to 
the joinder of parties as provided in the proposed rule. Placing the 
responsibility on the plaintiff to make a search of the records 
compatible with the common practice of the locality insures protec- 
tion to all parties.*° 

The proposed rule would permit the plaintiff to add as defend- 
ants all necessary parties any time before trial. Ohio General Code 
Section 11049 permits such action and the practice is currently 
followed. 

Rule 71A(c) (3) would require that the plaintiff furnish addi- 
tional copies of the complaint upon request of the clerk or of a 
defendant. This provision would involve some slight expense and 
clerical work but, considering the nature of the action and the 
additional convenience and protection to the defendants, the pro- 
vision is commendable. 





* 28 U.S.C. Sec. 723¢ (1946). 
” Clark, The Proposed Condemnation Rule, 10 Onto St, L. J. at 7. 
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Process 


In lieu of a summons, the proposed Rule 71A(d) provides that 
a notice be prepared by the plaintiff and delivered to the clerk for 
service by the United States Marshall. The delivery of the notice 
and its service would have the same effect as the delivery and serv- 
ice of the summons under Rule 4(d), Federal Rules of Civil Pro- 
cedure.” 


The notice shall contain: 


. The name of the defendant to whom it is directed ; 

. the title of the action; 

. a description of the defendant’s property sufficient for 
its identification ; 

. the interest to be taken; 

. statement “that the defendant may serve upon the plain- 
tiff’s attorney an answer within 20 days after service of 
the notice, and that the failure so to serve an answer con- 
stitutes a consent to the taking and to the authority of the 
court to proceed to hear the action and to fix the com- 
pensation.” 

Ohio General Code Section 11044 provides for service of the 
summons which need not contain as complete a description of the 
defendant’s property as would be required by the proposed rule. 
A summons similar to that provided in Section 11044 is used in the 
District Court. 

Although the form of notice as provided in the proposed rule 
would require more clerical work, it is nevertheless commendable. 
The proposed notice not only informs the defendant of the plain- 
tiff’s statement of his claim but it also advises the defendant of his 
rights regarding the filing of an answer.*” 

Under Rule 71A(d), the defendant is given 20 days after serv- 
ice of the notice in which to file his answer. Failure to answer has 
the legal effect as explained under “Answer,” infra, in the discus- 
sion of paragraph (a) Rule 71A. 

Section 11044 of Ohio General Code provides for answer not 
less than five days after service of the summons and not longer 
than 15 days after service. The current practice in the District 
Court is to permit an answer within 20 days after service of 
summons. 

The territorial limits for personal service under Rule 4(F), Fed- 
eral Rules of Civil Procedure** are extended so as to permit per- 
sonal service “upon a defendant who resides within the United 
States or its territories or insular possessions.” Currently, personal 
service follows Rule 4(F), Federal Rules of Civil Procedure* 


of, WNe 





7 Supra note 19. 
# Clark, supra note 20. 
* Supra note 19. 
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permitting personal service throughout the state in which the 
Federal District Court is situated. 

Considering that the condemnation action does not seek to im- 
pose personal liability on the defendants and that the territorial 
provision will give more protection to the defendants, the extension 
would be desirable. 

The procedure for service by publication proposed in Rule 
71A(d) (3) (ii) is substantially in conformity with Ohio General 
Code Section 11045, except that the proposed rule would require 
publication “once a week for not less than three successive weeks” 
whereas Section 11045 requires publication for four consecutive 
weeks. The current practice in the District Court is publication for 
six consecutive weeks following Ohio General Code, Sections 11292 
and 11295. 

The current practice of publication for six weeks apparently 
causes no injury nor undue delay and may give “unknown defend- 
ants” more opportunity for notice of the pending action. Quaere 
as tothe court’s jurisdiction under strict conformity interpretation, 
if Section 11045 is applicable.** 


Answer 


The proposed rule provides for answer by the defendant within 
20 days as discussed, supra. If defendant elects not to answer by 
raising objections or defenses, he thereby waives all defenses and 
objections to the taking of his property. However, at the trial of 
the issue of just compensation, the defendant may present evidence 
as to the amount of compensation and may share in the distribution 
of the award regardless of whether he has previously appeared or 
submitted an answer. Rule 71A(e) also provides that “no other 
pleading or motion asserting any additional defense or objection 
shall be allowed.” This latter proviso undoubtedly prohibits the 
raising of any defenses except in the answer and prohibits the 
court from entertaining any preliminary motions. 

The form and substance of the answer in current practice is in 
conformity with Ohio General Code, Sections 11314-11322. How- 
ever, examination of condemnation actions in the District Court 
shows that the only issue raised in the answer is that of com- 
pensation. 

Although there is a distinct tendency to protect private property 
rights, and justifiably so, nevertheless the condemnation is an 
in rem action and the issue is essentially one of compensation. 





* Ibid. 
* Eminent domain statutes are strictly construed and must be strictly com- 
plied with to pass title to the sovereign. United States v. 8,557.16 Acres of Land 
in Pendleton County, 11 F. Supp. 311 (N.D. W.Va. 1935) ; but see Madisonville 
Traction Co. v. St. Bernard Mining Co., 196 U.S. 229 (1904). 
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Therefore, it is submitted that the proposed rule would not deprive 
the defendant of any rights. The procedure would eliminate unnec- 
essary delay and expense involved in preliminary motions and 
answers by the defendant. 


Amendment of Pleadings 


The proposed Rule 71A(e) would permit the plaintiff to amend 
the complaint at any time before the trial of the issue without leave 
of the court. The plaintiff would also be required to furnish copies 
of the amendment upon request of any defendant and would be 
required to serve notice of the filing of the amendment on any of the 
parties affected. 

Under the current practice and that designated by Section 
11049 of Ohio General Code, the plaintiff must file a motion with 
the court to amend the petition. 

It would seem to be an undue burden on the court to require 
trafficking in this type of a motion. Since the proposed rule requires 
notice to the defendant affected, thereby protecting his interests, 
this procedure should be acceptable. 

Trial 

Unless otherwise provided by an Act of Congress, any party may 
demand a trial by jury to determine the just compensation.** The 
proposed rule has specifically excepted trial by jury of the issue 
of just compensation when Congress has specifically constituted a 
tribunal to determine such issue. The current instances of such 
Congressional action are the acquisition of property by condemna- 
tion in the Tennessee Valley and District of Columbia.*’ 

The adoption of paragraph (h), above, would indicate no sub- 
stantial change in the current practice. 


Dismissal of Action 

The action may be dismissed either by the court, the plaintiff, 
or by stipulation ofboth parties by filing a notice of dismissal, pro- 
viding the plaintiff has not acquired possession, title, or any lesser 
interest in the property. If the plaintiff has taken possession, title, 
or lesser interest, the court shall not dismiss the action but shall 
award just compensation for the property so taken.** 


Deposit and Distribution 

The proposed rule would require the plaintiff to make any de- 
posit required by law and, although not required, the plaintiff could 
make such a deposit when permitted by statute.°° 








* Proposed Rule 71A (h). 
™” Clark, supra note 20. 

* Rule 71A(i). 
* Rule 71A (j). 
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This provision permits the plaintiff to conform to any substan- 
tive law of the state wherein the action is brought and would not 
alter the current practice. 


CONCLUSION 


Considering the uncertainty as to what procedure should be 
followed under Ohio General Code and the findings of the Advisory 
Committee that multifarious procedures are followed throughout 
the United States, it appears unquestionable that a uniform pro- 
cedure is desirable and long overdue. 

Such a uniform procedure as proposed by Rule 71A would give 
adequate protection to the defendant while permitting speedy and 
efficient proceedings. 

It might be suggested that the recommendations of the Advisory 
Committee concerning the adoption of a uniform Federal rule be 
carefully studied with the view of determining whether or not it 
would be advisable for the Ohio General Assembly to consider sim- 
plification and standardization of procedures for condemnation of 
property in Ohio. 

Jack W. Tracy 














Eminent Domain—Benefits Conferred Upon 
Property by Public Use 


Equipped with the elastic yardstick of “just compensation”: the 
judiciary has sought to measure the reward due the individual when 
he bows to the exercise of the sovereign’s power of eminent domain. 
Cases involving only minor problems of the condemnation field 
have exhibited a wide range of theories and decisions. One such 
problem is presented when the taking and subsequent use of part 
of a tract of land results in a benefit to the remainder. The various 
definitions of just compensation in this situation will be briefly 
discussed in this comment. Throughout the article, it will be as- 
sumed that the benefit to the landowner is reasonably ascertainable 
and not merely speculative. 


The diversity of standards applied when benefits are conferred 
by an action of eminent domain is the result of the conflicting views 
of the factors involved. The first of these factors, the benefit or 
advantage, has often been divided into two classes. Based on a 
geographical distinction, the benefits are termed either general or 
special.* Typical definitions follow the line that general benefits 
are such as are enjoyed by all people in the community; special 
benefits are such as are peculiar to one or more persons by reason of 
the more favorable location of their land with relation to the public 
project.? The definitions are vague at best and the results of their 
applications to similar facts are far from uniform. Where the 
benefit is the so-called “neighborhood” type, shared by lands in the 
same area, vicinity, or project, the cases are in conflict. Some courts 
view the benefit as general,‘ others as special. One line of cases has 
refused to attempt any precise definition, preferring to build up 
examples by case décisions.* The principal argument used to sup- 
port the division of benefits into general and special has been that 
it is unfair to charge the condemnee for benefits which the owners 





‘UNITED STATES CONST. AMEND. V. 

? Prudential Ins. Co. v. Central Nebraska Pubiic Power & Irrig. Dist., 139 
Neb. 114, 296 N.W. 752 (1941); McRea v. Marion County, 222 Ala. 511, 133 So. 
278 (1931); Mississippi County v. Byrd, 319 Mo. 697, 4 S.W. 2d 810 (1928). 

* Wilson v. Greenville County, 110 S.C. 321, 96 S.E. 301 (1918). 

* Louisiana Highway Comm. v. Grey, 197 La. 942, 2 So. 2d 654 (1941). 

* Washington County v. Day, 196 Ark. 147, 116 S.W. 2d 1051 (1938); San 
Luis Valley Irrig. Dist. v. Noffsinger, 85 Colo. 202, 274 Pac. 827 (1929). 

* Harvey v. City of Huntington, 103 W.Va. 186, 136 S.E. 840 (1927). West 
Virginia has since adopted the rule of deducting both general and special bene- 
fits. State v. Sanders, 128 W.Va. 321, 36 S.E. 2d 397 (1945). 
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of land not taken enjoy without charge.’ 

Some jurisdictions have made an increase in market value the 
sole test and have said that any factor that increases the market 
value may be considered in determining the compensation.* This 
rule would necessarily include benefits that in other states would 
be both general and special, where they affect the market value. As 
a result, the rule has been attacked as a violation of the due process 
and just compensation requirements of the Fifth and Fourteenth 
Amendments.’ 

In Bauman v. Ross,'® a District of Columbia statute providing 
for deduction of increased value was held to be valid under the Fifth 
Amendment. The court said that there was no express or implied 
prohibition against considering benefits in estimating just compen- 
sation and that Congress could direct subtraction of “‘. . . any special 
and direct benefits, capable of present estimation and reasonable 
computation ...’"' In a case involving damage by an elevated rail- 
way to an abutting owner, the court found the rule valid under the 
Fourteenth Amendment :'* 


The fundamental right guaranteed by the Fourteenth 
Amendment is that the owner shall not be deprived of the 
market value of his property under a rule of law which 
makes it impossible for him to obtain just compensation. 
There is no guarantee that he shall derive a positive pecuni- 
ary advantage from a public work whenever a neighbor does. 
It is almost universally held that in arriving at the amount 
of damage to property not taken allowance should be made 
for peculiar and individual benefits conferred upon it—com- 
pensation to the owner in that form is permissible. And we 
are unable to say that he suffers deprivation of any funda- 
mental right when a state goes one step further and permits 
consideration of actual benefits — enhancement in market 
value—flowing from a public work, although all in the 
neighborhood receive like advantages. In such case the 
owner really loses nothing which he had before; and it may 
be said with reason, there has been no real injury." 


There are other cases in accord." 





* Petition of Reeder, 110 Ore. 484, 222 Pac. 724 (1924); Mantorville Ry. Co. 
v. Slingerland, 101 Minn. 488, 112 N.W. 1033 (1907). 

*Long v. Shirley, 177 Va. 401, 14 S.E. 2d 375 (1941); State Highway 
Comm. v. Hillman, 189 Miss. 850, 198 So. 565 (1940); State Highway Comm. 
v. Hartley, 218 N.C. 438, 11 S.E. 2d 314 (1940). 

* Long v. Shirley, supra note 8; McCoy v. Union Elevated Co., 247 U.S. 354 
(1918). 

” 167 U.S. 548 (1897). 

" Bauman v. Ross, 167 U.S. 548 at 584. 

* McCoy v. Union Elevated Ry., supra note 9. 

™ McCoy v. Union Elevated Ry., supra note 12, at 365, 366. 

“ Long v. Shirley, supra note 8; Rudder v. Limestone County, 220 Ala. 485, 
125 So. 670 (1930) ; Stroud’s Creek & M.R. Co. v. Herald, W.Va. , 45 
S.E. 2d 513 (1947) (state constitution). 
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Determination of the landowner’s benefit does not present the 
only complexity, however. The owner’s injury must also be con- 
sidered and for the purpose of deducting benefits this injury may 
be separated into its component parts. These are the actual taking 
of part of the land, damages to the remainder from the act of sev- 
erance itself and damages from public use of the condemned por- 
tion. It is generally agreed that the owner should be compensated 
for damage from all these sources" but there is no general rule for 
the deduction of benefits from them.’® It has been held that there 
can be no deduction of benefits.’ Some states have refused to allow 
the set off of benefits against the value of the land actually taken.'* 
These two views generally assume that just compensation implies 
compensation in money rather than benefits.'® Strangely enough, 
this assumption is not always followed with regard to the injury to 
the remaining land. It is sometimes said that just compensation 
for the damage from severance or from public use of the portion 
taken is measured by the excess of harms over benefits and that to 
determine whether there has been any compensable damage re- 
quires a deduction of benefits.*° A United States Supreme Court 
case held that the requirement of just compensation for both the 
land taken and damage to the remainder was satisfied by benefits 
to the remaining land.** The court said, “. . . when part only of a 
parcel of land is taken . . ., the value of that part is not the sole 
measure of the compensation or damages to be paid to the owner; 
but the incidental injury or benefit to the part not taken is also to 
be considered.”’? 

The distinctions drawn within the two factors, benefit and in- 
jury, have been variously combined. One noted writer has grouped 
the combinations used into five main classifications :** 





* Dep’t of Public Works v. Barton, 371 Ill. 11, 19 N.E. 2d 935 (1939) ; Lewis 
and Clark County v. Nett, 81 Mont. 261, 263 Pac. 418 (1928); Oklahoma Nat- 
ural Gas Co. v. Coppedge, 110 Okla. 261, 237 Pac. 592 (1925). 

* McCormick, DAMAGES 548 (1935). 

™ Kukkuk v. Des Moines, 193 Iowa 444, 187 N.W. 209 (1922). 

* Prudential Insurance Co. v. Central Nebraska Power & Irrig. Dist., 139 
Neb, 114, 296 N.W. 752 (1941); Dep’t of Public Works v. Barton, 371 Ill. 11, 
19 N.E. 2d 935 (1939); State v. Carpenter, 126 Tex. 204, 89 S.W. 2d 194, 
motion for rehearing overruled, 126 Tex. 618, 89 S.W. 2d 979 (1936). 

* B.B., B. & C. Ry. v. Ferris, 26 Tex. 588 (1863); Isom v. Miss. C. R. Co., 
36 Miss. 300 (1853). One writer suggests that this prohibition of the deduction 
of benefits was aimed primarily at the early railroad land acquisitions. Mc- 
CoRMICK, DAMAGES 552 (1935). 

* Aaronsen v. United States, 79 F. 2d 139 (App. D.C. 1935); Kane v. Chi- 
cago, 397 Ill. 172, 64 N.E. 2d 506 (1945) ; State v. Baumhoff, 230 Mo. App. 1030, 
93 S.W. 2d 104 (1936). 

* Bauman v. Ross, supra note 10. 
* Bauman v. Ross, supra note 10, at 574. 
* 2 LEWIS, EMINENT DOMAIN 1177 (3d ed. 1918). 














COMMENTS 


. Benefits cannot be considered at all. 

. Special benefits may be set off against damages to the re- 
mainder but not against the value of the part taken. 

. Benefits, whether general or special, may be set off only 
against the damages to the remainder. 

. Special benefits may be set off against both damages to the 
remainder and the value of the part taken. 

. Both special and general benefits may be set off against 
damages to the remainder and the value of the part taken. 


a +. CO Ne 


The various states have given all these rules constitutional, statu- 
tory or judicial support.** 

Approached from the view of the landowner, all five of the 
above-mentioned rules are valid under the Constitution of the 
United States. The elements of the one most harsh to the landowner 
—deduction of general and special benefits from both the value of 
the land taken and the damage to the remainder—have been up- 
held.” If just compensation is viewed as a minimum requirement 
and not as a rule of damages,”* the methods restricting deduction 
of benefits and thus allowing the owner greater recovery are within 
the constitutional requirement. The opposing interest of the con- 
demning party is seldom considered. However, one court has said 
in dictum that to award a landowner less than just compensation 
would be unjust to him; “. . . to award him more would be unjust 
to the public.”*? And a recent case hinted that state legislation 
seeking to impose an obligation on the Federal Government for 
greater compensation than that required by the Fifth Amendment 
would be unconstitutional.** Usually the question is raised by the 
landowner and apparently the issue of a constitutional right of the 
condemnor to a deduction of benefit has never been directly adju- 
dicated. 

The rules for the deduction of benefits complicate the conduct 
of eminent domain cases and, as an original proposition, their use 
might be questioned. Precise as such formulae may seem in the 
vacuum of legal scholarship, the ultimate answer in jury cases is 
influenced by all the variables of the jury’s experience. A mention 





* See Note, 145 A.L.R. 7 (1943). The Ohio position is not clear. Article I, 
Section 19 of the state constitution prohibits “deduction for benefits to any 
property of the owner.” This has been interpreted as precluding set off of 
benefits from the value of the land taken but there has been doubt as to its 
application to the damage to the remainder. Young v. Toledo, 39 Ohio App. 553, 
178 N.E. 33 (1931); Lorain St. Ry. v. Sinning, 17 Ohio C.C. 649, 6 Ohio 
C.D. 753 (1895); Chicago & Atlantic Ry. v. Williams, Ohio Dec. Rep. 753 
(18838) ; Little Miami Ry. v. Collett, 6 Ohio St. 182 (1856). 

* Bauman v. Ross, supra note 10; McCoy v. Elevated Ry., supra note 9. 

* State v. Reid, 204 Ind. 631, 185 N.W. 449 (19383). 

* Bauman v. Ross, supra note 22. 

* United States ex rel. TVA v. Indian Creek Marble Co., 40 F. Supp. 811, 
818 (E.D. Tenn. 1941). 
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of benefits to the jury suggests the possibility for over-emphasis 
and mental juggling. Conceivably the monetary awards to the 
owner would not be greatly changed by defining just compensation 
to the jury in these cases as the difference between the market 
value of the entire tract before the taking and the remainder after 
the taking. This would recognize the conditioning of the human 
mind to think of property “value” in terms of market price and 
effect a simplification in procedure. 

It is highly improbable that the individual states will discard 
their present law on the deduction of benefits, whether it be con- 
stitutional, statutory or judicial. However, much of the condemna- 
tion of the future will probably be brought in the district courts 
by the United States or its agents. These cases do not require the 
courts to follow the substantive rules of the state for the measure 
of compensation”’ and the difference in market value could be estab- 
lished as the definition of just compensation. The fairness to the 
landowner and the public plus the existing precedent*®® would be 
arguments for its adoption. 

Lloyd E. Fisher, Jr. 





*” United States v. Miller, 317 U.S. 369 (1943). 

® McCoy v. Union Elevated Ry., supra note 9 (abutting property) ; Aaron- 
sen v. United States, supra note 20; United States ex rel. TVA v. Indian Creek 
Marble Co., supra note 28. 























Eminent Domain—Time as of Which 
Damages Are Assessed 


The federal constitutional requirement that the owner of prop- 
erty taken in condemnation proceedings shall receive just com- 
pensation’ has been interpreted to mean that it rests neither with 
the legislative branch of the government? nor the executive branch* 
to say what compensation shall be paid or even what shall be the 
rule of compensation; that the ascertainment of just compensation 
is a judicial inquiry.‘ On the other hand, it is a matter of legislative 
discretion as to which tribunal shall be eligible to determine 
the valuation.’ 

Where the property being condemned is fluctuating in value, 
the selection of the date for valuation may be important. Con- 
stitutional provisions for just compensation consistently have been 
held to require that the property taken be valued as of the time 
of taking.° The great weight of authority excludes from the value 
at that time any increment due to the proposed improvement.’ 
The time of taking rule is flexible in that the whole course of the 
condemnation proceeding is considered a taking in a general sense, 
which makes it necessary to fix the time more specifically. The 
broad rule is somewhat focalized by the concept that the taking 
occurs at the time of the termination of the dominion of the owner 
and segregation of the property for public use.’ This test is also 
difficult of application in the light of the concept of ownership as 
an aggregate of rights, privileges, powers and immunities,’ as 
these may not all be taken from the owner at one time. For 
example, the taking may be said to begin at the time it becomes 
known that the property is to be condemned because the owner 
can no longer with reasonable certainty assure prospective buyers 
that he can convey effectively the future use in perpetuity. The 
process of taking may then continue through the loss of other 





*U. S. Const. AMEND, V; AMEND. XIV, § 1. 

* Monongahela Navigation Co. v. United States, 148 U.S. 312 (1893). 

* United States v. New River Collieries, 262 U.S. 341 (1923). 

*See notes 2 and 3 supra. 

* United States v. Jones, 109 U.S. 513 (1883); Kohl v. United States, 91 
U.S. 367 (1875). 

* McCorMIckK, DAMAGES 555 (1935). 

7 See Note, 147 A.L.R. 66 (1943). 

* Benedict v. City of New York, 98 Fed. 789 (C.C.A. 2d 1899), cert. denied, 
179 U.S. 685 (1900). 

®° Cook, Hohfeld’s Contributions to the Science of Law, 28 YALE L. J. 721, 
731 (1919). 
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components of ownership until the proceedings can no longer be 
abandoned by the condemnor, at which time it is complete. 
Illustrative of the variation in the steps which have been held 
to constitute the taking for purposes of determining the time for 
ascertainment of value are the following: time of entry;'® time 
property was converted ;'' time land appropriated ;’* time of filing 
petition ;'* time of trial;'* instant the property was taken or dam- 
aged ;'> date of impaneling jury;’* date condemnor filed bond and 
made deposit ;'* time of making award ;'* time of payment of award.’® 
The federal constitution does not require payment before taking, 
although this is required by a number of state constitutions.” 
Where the taking for a public improvement is wrongful because of 
the failure of the condemnor to utilize proper proceedings, the 
owner may be allowed to recover the value of the property at the 
time of trial together with the loss of its use to the time of trial.” 
Although definition of just compensation is a judicial function, 
the legislature may in effect determine the specific time as of which 
valuation shall be made by statutory designation of the time of 
termination of the dominion of the owner and segregation of the 
property for the public use.2? A minority of the American juris- 
dictions specify in general condemnation procedure statutes a 
particular step within the procedure as the time for ascertainment 
of compensation. These include: date of filing petition and order 
thereon ;”* date of summons or notice, with no compensation for 
improvements subsequent to date of service;** date of serivce of 





” Yara Engineering Corp. v. City of Newark, 136 N.J. Eq. 453, 42A 2d 632 
(Ch. 1945). 

“In re Board of Water Supply of City of New York, 277 N.Y. 452, 14 N.E. 
2d 789 (1938). 

*” State ex rel. State Highway Commission v. Blobeck Inv. Co., 233 Mo. App. 
858, 110 S.W. 2d 860 (1937). 

* Hocking Valley Ry. Co. v. Ornstein, 18 Ohio L. Abs. 424 (P. Ct. 1935). 

“ Muskingum Watershed Conservancy District v. Kaufman, 36 Ohio L. Abs. 
480, 44 N.E. 2d 723 (App. 1940). 

* Donaldson v. City of Bismarck, 71 N.D. 592, 3 N.W. 2d 808 (1942). 

“ Chesapeake & Ohio Ry. Co. v. Ornstein, 11 Ohio Op. 129 (App. 1947), 
appeal dismissed, 133 Ohio St. 385, 13 N.E. 2d 909 (1938). 

* Aycock v. Houston Lighting & Power Co., 175 S.W. 2d 710 (Tex. Civ. 
App. 1943). 

* Pardeeville Elec. Lt. Co. v. Pub. Serv. Comm., 238 Wis. 97, 297 N.W. 394 
(1941). 

* Danforth v. United States, 308 U.S. 271 (1939). 

” ROTTSCHAEFER, CONSTITUTIONAL LAW 722, 723 (1939). 

* Morin v. St. Paul, M. & M. Ry. Co., 30 Minn. 100, 14 N.W. 460 (1882); 
Texas Western Ry. Co. v. Cave, 80 Tex. 187, 15 S.W. 786 (1891). 

* Benedict v. City of New York, 98 Fed. 789 (C.C.A. 2d 1899), cert. denied, 
179 U.S. 685 (1900). 
*N. J. STaT. ANN. § 20:1-9 (1987). 
* ALASKA ComP. LAWS § 1574 (1933); Ariz. Cope ANN. § 27-916 (1939); 
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summons or notice to appear ;*° date of trial but no compensation 
for improvements subsequent to date of service of summons ;*° date 
of hearing ;?’ date of adoption of the order establishing right of 
petitioner to take.** It has been ruled that statutes designating a 
time of valuation which is determined to be either prior to or sub- 
sequent to the time of taking are unconstitutional. In the case of 
Opelousas G. & N. E. Ry. Co. v. St. Landry Cotton Oil Co.,*" inter- 
preting the Louisiana condemnation statute*® which reads “. . . the 
basis of assessment shall be the true value which the land possessed 
before the contemplated improvement was proposed . . .” the court 
held that the legislature must have meant as of the time of taking 
and not as of the time before the public improvement was proposed, 
on the ground that the latter would be unconstitutional as a taking 
without just compensation. In Forster v. Scott*' the court held 
unconstitutional, as denying just compensation, a statute which 
provided that if condemnation proceedings followed the filing of 
maps of proposed routes of streets, the value of such land as might 
be taken should exclude the value of improvements made by the 
owner prior to the condemnation proceedings and subsequent to 
the filing of the map. In Kittinger v. Rossman" a statute declaring 
that one thereafter building on land within the future lines of a 
street if extended shall not be entitled to damages for the improve- 
ment was held invalid as depriving the owner of use without 
compensation. 

There are a number of factors which tend to prevent the de- 
velopment of a universal rule. In many instances the exact time 
chosen is of no practical importance and a series of such cases may 
build up a pattern of stare decisis.** The doctrine that a term of 
court is regarded in law as but a single day** may furnish a partial 
rationalization of the courts’ attitude, in sum, that any date within 
the litigation is constitutionally unobjectionable. The process of 





CAL. Cope Civ. Proc. ANN., pt. 3, tit. 7, § 1249 (1941); Hawai Rev. Laws § 
315 (1945) ; IDAHO CopDE ANN. § 13-712 (1932); Mont. REv. CopEs ANN. § 9945 
(1935); N. M. Stat. ANN. § 25-909 (1941). 

* Nev. Comp. LAws ANN. § 9164 (1929); IND. ANN. STAT. § 3-1706 (Burns 
1933) ; UTAH CopE ANN. § 104—61-12 (1943). 

*N. D. REv. Cope § 32-1523 (1943). 

* Tex. Civ. STAT., art. 3265 (1925). 

* Mass. ANN. Laws, c. 80A, § 12 (1933). 

*” 118 La. 290, 42 So. 940 (1907). 

” LA, Civ. CODE ANN., art. 2633 (1945). 

* 136 N.Y. 577, 32 N.E. 976 (1893). 

12 Del. Ch. 276, 112 Atl. 388 (Ch. 1921). 

“For an owner’s constitutional rights to be infringed the rules applied in 
determining just compensation must have disregarded the owner’s rights so 
greatly as to produce a clearly arbitrary result. Roberts v. City of New York, 
295 U.S. 264 (1935). 

* People ex rel. Waber v. Wells, 255 Ill. 450, 99 N.E. 606 (1912). 
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taking may spread over a period of time.*® The court may set aside 
its usual rule to avoid an unusual hardship.** Aside from the diffi- 
culties of selecting the exact time to use, its importance in deter- 
mination of the final result may be diminished by the uncertainty 
attending other steps of the process of evaluation. The exclusion 
of certain elements actually present and increasing value*’ and the 
exclusion of other elements actually present and decreasing value** 
may result in evaluating a group of rights that do not constitute 
an existing property. When the condemnation involves a unique 
property such as real estate there is no universal formula for 
determining “true market value.” Thus it would appear that the 
problem of assessing value in condemnation proceedings may in- 
volve the assignment of an arbitrary amount for an imaginary 
property as of a fictitious date. 

It is suggested that where the time of divestiture cannot be 
precisely determined, the better rule would embrace the following: 


1. Value as of the date of filing petition. An earlier date 
would permit the condemnor to take advantage of the 
owner by avoiding compensation for increase of value 
during the interval, while a later date would put a greater 
problem of speculation on the condemnor and would give 
the owner opportunity to enhance the damages. 

2. Exclude any increment or decrement due to the proposed 
improvement. Neither the public nor the owner should 
profit at the expense of the other. 

3. Add actual damages for interference with possession 
prior to filing petition. There would be a tendency to 
avoid such injuries where the advantages to the con- 
demnor are not at least equal to the injury suffered by 
the owner. 

4. Add actual damages for improvements made by the owner 
in good faith between the date of the petition and service 
of summons. Unnecessary losses resulting from delay in 
notice to the owner would be minimized if the condemnor 
had a financial incentive to avoid them. 

5. Award actual’ damages in the event of abandonment of 
proceedings subsequent to date of filing petition. In 
changing plans the condemnor would tend to weigh the 
advantages to the public against the injury to the owner, 
and losses which society would otherwise suffer from 
inadeqate planning by the condemnor would be minimized. 

Howard Crown 





* See text, page 80. 

“In a jurisdiction where the usual rule was date of impaneling jury, when 
the economic depression intervened between the date of filing petition and the 
time of impaneling jury, it was held that to avoid hardship the date of filing 
petition would be used as the date for determination of value. Hocking Valley 
Ry. Co. v. Ornstein, note 13 supra. 

* See Note, 147 A.L.R. 66 (1943). 

“Graham v. Pittsburgh & Lake Erie Ry Co., 145 Pa. 504, 23 Atl. 239 
(1891). 
































Condemnation of Part of the Duration of an 
Interest—Just Compensation 


The Federal Government possesses the power of eminent do- 
main, but its exercise is sharply limited by the Fifth Amendment: 
“. . . nor shall private property be taken for public use, without 
just compensation.” The meaning to be given to the term “prop- 
erty” bears directly upon the determination of the elements to be 
considered in fixing just compensation. At times the word is used 
to indicate a tangible object. In the case of real property, if it is 
held to be the equivalent of the tangible, land, compensation need 
be made only when that is taken, and need be equal only to its value. 

Since it is only in a possessory sense that land can be said to 
be “taken” by the power of eminent domain, and since a lease gives 
the right to possession, a leasehold falls within the definition of 
property. A lessee is entitled to share in the award when all or 
a part of the property leased is taken by eminent domain during 
the term of the lease.! In such cases the fair market value of the 
property is to be ascertained as in a single ownership, after which 
the amount awarded may be divided among the interested parties 
according to the value of their interests.2, The condemnor cannot 
by settling with the owner deprive the lessee of his right to have 
the value of his leasehold judicially ascertained.* Of course, the 
lease itself may contain a provision which controls the rights of the 
parties in the event of the condemnation of the leased premises.‘ 

Following the rule of compensation for market value, used when 
the interest taken is the fee,® the federal courts have held that 
compensation to the lessee is to be measured by the market value 
of the lease, its fair rental value. 

The hardship thus placed on the tenant has not escaped notice. 
Market value has been called an unsatisfactory test of the value of 
a leasehold interest, for it seldom has any market value.’ In 





*Duckett & Co. v. United States, 266 U.S. 149 (1924); Kohl v. United 
States, 91 U.S. 367 (1875). 

* Carlock v. United States, 53 F. 2d 926 (App. D.C. 1931). 

* Duckett & Co. v. United States, 266 U.S. 149 (1924). 

*United States v. 8286 Square Feet of Space, 61 F. Supp. 737 (D. Md. 
1945) ; United States v. 10,620 Square Feet, 62 F. Supp. 115 (S.D.N.Y. 1945). 
But cf. United States v. 150.29 Acres of Land, 152 F. 2d 33 (C.C.A. 7th 1945). 

* Olson v. United States, 292 U.S. 246, 256 (1933); United States v. Chand- 
ler-Dunbar Water Power Co., 229 U.S. 53, 81 (1912) ; ORGEL, VALUATION UNDER 
EMINENT DOMAIN 56 (1936). 

* Gershon Bros. Co. v. United States, 284 Fed. 849 (C.C.A. 5th 1922). 

* Metropolitan West Side Elevated Ry. v. Siegel, 161 Ill. 638, 44 N.E. 276 
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another sense—more properly—property denotes not only a tan- 
gible thing, but an aggregation of interests of which a thing is the 
subject matter. In this conception, the lessee should be additionally 
compensated for interferences with the legal relations that con- 
stitute his property. Some state courts have rejected the standard 
of market value and allowed the tenant to recover for his removal 
costs." The right of which the tenant is deprived and for which 
he should be compensated is the right to remain in undisturbed 
possession to the end of the term. The value of that right cannot 
be measured by the rental value of the lease. Only by allowing 
him the expense of securing a new place for his business is he 
justly compensated. 

Refusal to consider such “consequential damages” in determin- 
ing compensation produced harsh results, but the federal courts 
consistently denied their recovery by the lessee.’ Consequential 
damages were not allowed in one case on the theory that the lessee 
had constructive notice that he might be deprived of the use of his 
premises by eminent domain.'® Other theories have been advanced 
for their denial.'' One is that since the lessee would have to bear 
these removal costs at the expiration of his term, the condemnation 
merely changes the date at which they are incurred. Another is 
that removal costs are arbitrary and speculative; that the lessee 
might move to a distant point prompted by whim or caprice. 

These theories seem to ignore the idea that compensation should 
be equal to the condemnee’s loss. The lessee who has installed 
equipment intends that it will be used there for at least the full 
term of the lease. Interference with this use before the end of the 
term forms the basis for his right to compensation for its removal. 
The condemnee is extremely unlikely to move his equipment a 
great distance in order to increase the amount of the award in an 
attempt to “get even” with the government for condemning his 
property. His sole interest is in getting his business in operation 
again—quickly, at ‘a good location. The issue to be resolved is 
whether the owner or the government (public) is to bear this cost. 

A major step towards giving actual effect to the principle of 





(1896); Des Moines Laundry v. Des Moines, 197 Iowa 1082, 198 N.W. 486 
(1924); McMillan Printing Co. v. Pittsburgh, C. & W. Ry., 216 Pa. 504, 65 
Atl. 1091 (1907) ; 2 Lewis, EMINENT DOMAIN §§ 727, 728 (3d ed. 1909). 

® Cases cited supra, note 7. 

®* United States v. 561 Brannan St., 55 F. Supp. 667 (N.D. Cal. 1944); 
United States v. Certain Parcels of Land, 54 F. Supp. 561 (S.D. Cal. 1944); 
United States v. Entire Fifth Floor, 54 F. Supp. 258 (S.D. N.Y. 1944) ; United 
States v. Improved Premises, 54 F. Supp. 469 (S.D. N.Y. 1944); Wm. Wrigley, 
Jr. Co. v. United States, 75 Ct. Cl. 569 (1932) ; Howard Co. v. United States, 81 
Ct. Cl. 646 (1935). 

” Gershon Bros. Co. v. United States, 284 Fed. 849, 850 (C.C.A. 5th 1922). 

™ See discussion in ORGEL, op. cit. supra, note 5, §§ 67, 68. 
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measuring the compensation by the amount of the condemnee’s loss 
seems to have been taken by the Supreme Court in United States v. 
General Motors Corporation.’* The Government instituted proceed- 
ings under the authority of the Second War Powers Act** to acquire 
a one year lease of a warehouse on which the defendant had a 
twenty year lease. Six years of the term were remaining. The 
trial court accepted the Government’s theory that the compensation 
should be limited to the fair market rental value of the floor space 
condemned. Realizing that the rule worked an injustice and seeing 
an opportunity to distinguish the case because of its unusual facts, 
the circuit court reversed the decision.’ It held that the defendant 
was entitled to prove, as an element of just compensation, the actual 
and necessary expense directly incurred in vacating the property 
condemned. The Supreme Court, while affirming, held that the 
removal costs should be considered as elements affecting the market 
value of the temporary occupancy, not as independent items of 
damages.'® The Court reiterated the rule which forbids consid- 
eration of consequential losses when the fee or the lessee’s entire 
interest is taken.'® 


This holding marked a departure from other eminent domain 
cases. One writer has criticized it as an invasion of the legislative 
prerogative.’*’ He points out that Congress, in debating the pro- 
posed Second War Powers Act, rejected amendments which would 
have awarded consequential damages.'* 


The Court stated that the hardship to the condemnee is greater 
where only a part of his interest is taken. This is true, but it seems 
to be no basis for the disparity in results. Where the entire interest 
is taken, the Court is weighed down by a mass of precedents; since 
the temporary taking from a lessee was a case of first impression, 
it was free to set forth a more equitable rule. 

The war effort greatly increased the Government’s need for 
property. Temporary interests were acquired in most of the con- 





2 323 U.S. 373 (1945), noted in 13 Geo. WASH. L. REv. 242 (1945); 39 ILL. 
L. Rev. 420 (1945); 19 So. Cauir. L. REv. 64 (1945); 23 Tex. L. Rev. 402 
(1945). 

™56 STAT. 177 (1942), 50 U.S.C. App. § 632 (Supp. 1945). This power was 
terminated Dec. 28, 1945. 59 STAT. 658 (1945), 50 U.S.C. App. § 632a (1946). 

““We agree with the lower court’s characterization of the Government’s 
theory as ‘hard law’. We go further and express the view that it should not be 
accepted in the absence of definite and controlling authority.” General Motors 
Corp. v. United States, 140 F. 2d 873, 874 (C.C.A. 7th 1944); Comment, 22 
N.C.L. Rev. 325 (1944) ; Noted in 92 Pa. L. Rev. 453 (1944). 

* United States v. General Motors Corp., 323 U.S. 373, 383 (1945). 

° Id. at 379, 380. 

* Dolan, “Just Compensation” and the General Motors Case, 31 VA. L. REv. 
539, 542 (1945). 
* 88 CoNnG. REC. 1649-54 (1942). 
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demnation proceedings. The space condemned was largely occupied 
by tenants. Occupants, forced to move promptly to other premises, 
asserted claims for the cost or damage occasioned by their moving. 
Heretofore these claims had been classified as consequential losses 
which the condemnee was to bear, but the General Motors decision 
gave them new hope and provided an impetus for their assertion. 

As noted earlier,’ many leases contain condemnation clauses. 
Tenants contended that such clauses did not apply when the Gov- 
ernment did not take the fee, or that at least they were entitled to 
receive the cost of removing their equipment and getting established 
in new premises. The courts held that the tenants had contracted 
away any rights that they might otherwise have had and could not 
share in the award.” 

In United States v. Katz Drug Company” the Government ac- 
quired a warehouse for a term which would expire fifteen months 
sooner than the company’s lease. The company was forced to re- 
move a large stock of merchandise very quickly, at extra cost. Also, 
it had to pay a bonus to lease another warehouse. It sought to have 
this bonus cost and the above-normal cost of moving considered in 
determining the amount of its award. The trial court refused to 
consider these costs, but allowed the company to recover for the 
remaining fifteen months of its term. It considered the practical 
effect of the taking was to destroy the entire term, for the cost of 
moving back after the Government left would be prohibitive and 
such a short term would have no market value. 

The circuit court of appeals held unjustified the finding that the 
taking destroyed the unseized term of the lease. Although the 
company would not re-occupy the premises, the lease would still 
have a value to the company. However, the bonus cost and the 
above-normal moving cost should be considered in determining the 
market value of the temporary use taken. It would seem that under 
the General Motors ruling the company could have recovered the 
total cost of moving, but since it claimed only the above-normal 
cost, its recovery was restricted to that. 

In United States v. Petty Motor Co. the circuit court of appeals 
felt that the principle of the General Motors case was not narrowly 
confined to the facts of that case, but controlled whenever the in- 
terest taken was less than a fee.*? The Government had taken a 
leasehold interest until June 30, 1945, with the right to surrender 
possession on June 3, 1943 or 1944. The Petty Motor Company 





® Cases cited supra, note 4. 

”™ United States v. 21,815 Square Feet, 155 F. 2d 899 (C.C.A. 2d 1946); 
United States v. 10,620 Square Feet, 62 F. Supp. 115 (S.D. N.Y. 1945) ; United 
States v. 45,000 Square Feet, 62 F. Supp. 121 (S.D. N.Y. 1945). 

™ 150 F. 2d 681 (C.C.A. 8th 1945). 

147 F. 2d 912 (C.C.A. 10th 1945). 
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had a lease which expired October 31, 1943, with the right to renew 
for another year. The district court had considered the tenant’s 
expense incurred in moving and re-installing its equipment, and 
the increased rents it was required to pay for other premises in 
determining the value of its right of occupancy. The judgment 
was affirmed. 

This holding was reversed by the Supreme Court.** Since the 
shortening of the term was wholly at the Government’s election, 
the longest limit would determine the extent of the taking. Thus 
the company’s term would expire before the term taken by the 
Government. The court would not permit consideration of removal 
and relocation costs. The tenant’s award should be the value of the 
use and occupancy of the leasehold for the remainder of the tenant’s 
term less the agreed rent which the tenant would pay for such use 
and occupancy.** The General Motors case was distinguished on 
the ground that in the instant case the entire interest of the lessee 
was taken. In the former case the lessee had to return to the lease- 
hold at the end of the Government’s use or at least assume responsi- 
bility for that remainder. Actually in the General Motors case the 
Government’s taking included a right of yearly renewal. By the 
exercise of its right of renewal the Government could have taken 
all of General Motor’s term. But the Supreme Court !ooked upon 
the Government’s tenure as one shorter in duration than that of 
the lessee.*® 

In the Petty case Mr. Justice Rutledge felt that the company’s 
interest was only taken contingently.** He concurred in the result 
of the Petty case because the record did not show that the Govern- 
ment had exercised its option, but he stated: 

That ruling [U. S. v. General Motors] cannot be avoided 

by inverting the length of the term specified and, correla- 

tively, the character of the option added.?’ 

The General Motors case has been held inapplicable to another 
situation.** The Government acquired the right to temporary use 
and occupancy of the defendant’s laundry. Defendant claimed that 
the Government had in effect taken its business as well as its 





* 327 U.S. 372 (1946). 

* Id. at 381. 

*In a footnote to the General Motors case, 323 U.S. 373, 376, n. 4 (1945), 
the Court pointed out that the yearly right of renewal acquired by the Govern- 
ment was taken not to alter the question presented in the case. 

* 327 U.S. 372, 381 (1946) (concurring opinion). 

* Id. at 385. 

* Kimball Laundry Co. v. United States, 166 F. 2d 856 (C.C.A. 8th 1948), 
cert. granted, 69 Sup. Ct. 39 (1948). What change, if any, this portends is, of 
course, conjectural. It should be noted that the General Motors case reflects the 
opinions of but four of the Justices. Three did not participate and two dis- 
sented on the question of removal costs. 
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physical assets. It wanted the value of its trade routes and cus- 
tomers considered in determining its award. The court held that 
compensation was to be measured by the market rental or use value 
of the laundry during the Government’s occupancy, plus the cost 
of restoring the plant and machinery to their condition at the time 
of the original taking.** The General Motors case had expressly 
stated that removal costs were to be distinguished from the value 
of good will or of injury to the business which must be excluded in 
determining market value,*’ so it was not controlling. 

Thus the General Motors decision has been confined. It did not 
open the flood gates and permit the Government to be swamped by 
claims for consequential damages. Condemnees have not received 
swollen verdicts.*t The principle evolved is just; a sound result is 
reached. Consideration of consequential damages must be granted 
if the owner is to be adequately compensated, but some damages 
may not be presently capable of accurate measurement. 

The condition the property will be in when the Government 
terminates its use is uncertain. Normal wear and tear excepted, 
the condemnee has the right to have the property returned in its 
original condition. It is impossible to make any award for such 
speculative damages at the time of taking. It would be unjust to 
force the Government to pay for damages it had not caused and 
possibly might not. Although the condemnee may have suffered 
injustice in past proceedings, nothing desirable is to be gained by 
placing undue burdens on the Government. Purely speculative 
losses should not be considered, but a method should be used which 
would fully compensate the owner for his loss. 

One solution was worked out in a case where the Government 
had acquired temporary use of some tracts of land during World 
War I. After determining the rental value, the court retained 
jurisdiction to assess damages if the Government failed to return 
the land in as good condition as when it took possession.” 

Later cases held that condemnation proceedings were only to 
determine just compensation for the taking. Some courts held that 
they lacked the power to retain jurisdiction for the purpose of 
determining damage claims arising out of the Government’s use 
of the property and that such claims would have to be presented 
in original action.** Should the Government move to dismiss the 





* Id. at 860. 

™” 323 U.S. 373, 383 (1945). 

*t See Mr. Justice Douglas, concurring in part, id. at 384. 

* In re Condemnation of Lands for Military Camp, 250 Fed. 314 (E.D. Ark. 
1918). 

*™ United States v. 16.747 Acres of Land, 50 F. Supp. 389 (D. Del. 1943) ; 
United States v. 5.741 Acres of Land, 51 F. Supp. 147 (E.D. N.Y. 1943); 
United States v. Improved Premises, 54 F. Supp. 469 (S.D. N.Y. 1944). 
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condemnation proceeding, it cannot be continued to enable the 
erstwhile condemnee to prove any damage done to the property.** 


After the General Motors decision, the Government reversed its 
stand. The Department of Justice*® announced that it desired 
damages caused by the Government’s temporary occupancy to be 
determined in the condemnation proceeding. To prevent the award- 
ing of purely conjectural damages, it instructed its attorneys to 
request the court to retain jurisdiction so that compensation for 
the Government’s failure to properly restore the property would 
not be fixed until the property was returned to the condemnee. 


This procedure has been followed. In a 1946 case,** the Govern- 
ment appropriated the temporary use of defendant’s hotel. The 
award of compensation, agreed to by the parties, was to be full 
compensation except for any claims that might arise for damages 
caused by major structural changes. To make future awards, if 
the right to them arose and the parties failed to agree, the court 
retained plenary jurisdiction. After possession of the hotel was 
surrendered, the defendant petitioned for damages resulting from 
changes made to it. Referring to the Department of Justice bul- 
letin heretofore noted,** the court held that it must carry out the 
express agreement of the litigants. These damages had been antici- 
pated, but could not have been determined at the time of the 
original proceedings. Rather than relegate the defendant to another 
forum or force him to file an original action, the court would 
determine the further award.** 

The option to renew the lease from year to year, acquired by 
the Government in most condemnations, presents another problem. 
It is certainly a property right taken from the condemnee, render- 
ing uncertain the time when he may regain occupancy. In United 
States v. Westinghouse Electric Corp.,*® the circuit court of appeals 
has recently ruled that the lessee’s removal costs should be con- 
sidered in determining the amount of compensation where the 
Government by exercising the option prolonged its occupancy 
beyond the term of the lease. The circuit court held that the General 
Motors decision was applicable to the situation presented.*® The 
court, to strengthen its position, relied on the idea expressed by 
Mr. Justice Rutledge in the Petty case*' that the General Motors 
ruling was applicable whenever the Government chopped up the 





* United States v. Certain Parcel of Land, 51 F. Supp. 726 (E.D. N.Y. 
1943). 

* Department of Justice, Circular No. 3534, Bulletin No. 34, June 22, 1945. 

* United States v. Certain Lands, 66 F. Supp. 572 (W.D. Mo. 1946). 

* See note 35 supra. 

* United States v. Certain Lands, supra note 12, at 575. 

* 170 F. 2d 752 (C.C.A. Ist 1948). 


“ See note 25 supra. “ See note 27 supra. 
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lessee’s interest. The holding seems sound. If these costs were not 
considered, the tenant would have to wait until its term expired, or 
the Government surrendered occupancy, before it could be certain 
that it would no longer be responsible under its lease. The injustice 
of denying the condemnee’s costs is not as glaring as when a portion 
of its lease will definitely not be used by the Government, but the 
uncertainty here is wholly created by the Government. If it ac- 
quired a definite term when it originally took the use, no obstacle 
bars a later condemnation proceeding to acquire another term. The 
Government has the power to make certain what it has made un- 
certain and it should not complain when the award in the latter 
instance is based on somewhat speculative elements.** 

A dissenting judge in the Westinghouse case pointed out that 
since the actual effect of the Government occupancy was to ex- 
tinguish the entire term of the tenant, these consequential losses 
should not be considered.** He stated, however, that neither he nor 
his brethren had complete confidence in their inferences drawn 
from the two Supreme Court cases and that they would welcome a 
review of this matter by the Supreme Court.** 

Following a strictly legalistic process of reasoning the Govern- 
ment could avoid liability for removal costs by taking a term longer 
than the tenant’s, retaining the right to surrender earlier. Com- 
pensation would be based solely on the annual rental value. To 
prevent this procedure by the Covernment, the court could retain 
jurisdiction until the occupancy was actually terminated. Until 
then, removal costs would be held in abeyance. The majority in the 
Westinghouse case thought it significant that the Supreme Court 
has made no mention of this procedure.** 

The General Motors decision appears to mean that the hard 
and fast rules of the past for determining compensation may be 
made the subject of a more critical examination. While they may 
not be overthrown or changed, at least they will be examined to see 
whether they produce harsh results. If they do, a standard should 
be adopted which more fully compensates the condemnee. The right 
to acquire property by condemnation is not questioned. But such a 
proceeding is a forced, not a voluntary, transaction. Use of the 
market value concept presupposes a willing seller, and he seldom 
exists in a condemnation proceeding. Many elements considered 
consequential under the market value concept would be considered 
in the price-fixing process in a voluntary sale. 

Principles of law evolved during a century and a half of expan- 

“ See United States v. Certain Parcels of Land, 55 F. Supp. 257, 265 (D. 
Md. 1944). 

“170 F. 2d 752, 756 (C.C.A. Ist 1948) (dissenting opinion per Magruder, 


C.J.). 
“ Id. at 759. 





" Id. at 756. 
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sion and development are not to be overthrown because instances 
arise where injustice occurs. Law has served its purpose—and 
served it well—when substantial justice is accomplished. 

The law of eminent domain is fashioned out of the con- 


flict between the people’s interest in public projects and the 

principle of indemnity to the landowner.** 

In balancing these interests, actual losses to the condemnee, 
which are caused by the taking and are susceptible of fairly ac- 
curate pecuniary valuation, should be considered in determining the 
award. The award would then be closer to being an equivalent of 
just compensation. . 

Because these rules are well established, it may be that they 
should only be changed by Congress,** but an alternative method 
was recognized by Dean McCormick: 

Strong reasons of policy and fairness support the view 
that recompense for these losses should be specifically au- 
thorized by the Legisiature, or should be sanctioned by the 


courts where the way is open, by the use of the concept, not 
of “market value,” but of “value to the owner.”’** 


Ralph N. Mahaffey 


Recent Decisions 


CONSTITUTIONAL LAW—DUE PROCESS—TAKING PROPERTY 
FoR PRIVATE USE 


The assignee of a life insurance policy applied to defendant in- 
surance company for a paid-up policy and a loan. Defendant refused, 
stating that consent of the assignor’s wife was necessary, she hav- 
ing acquired an interest therein under the Pennsylvania Commu- 
nity Property Law, PA. STAT. ANN. tit. 48, § 201 et seq (1947). 
The last premium had been paid with funds received by the as- 
signor after the effective date of the Law, consisting of the income 
from a trust, set up years previously, and income from stocks pur- 
chased in 1943. Assignee brought a bill in equity for a mandatory 
injunction. Held, injunction granted. The Community Property 
Law is unconstitutional in that it transfers one person’s property 
to another without the owner’s consent. Wilcox v. Penn Mutual Life 
Ins. Co., 357 Pa. 581, 55 A. 2d 521 (1947). 

Holding that the Community Property Law by purporting to 
transfer the right to one-half of the future income of the trusts 
and the stocks, in effect transferred previously vested rights, the 





“ United States ex rel. TVA v. Powelson, 319 U.S. 266, 280 (1943). 

“ See Mr. Justice Douglas, concurring in part, United States v. General 
Motors Corp., 323 U.S. 373, 384 (1945). 
* McCorMICK, DAMAGES 542 (1935). 
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court said, “If an Act of assembly .. . operates retroactively to take 
what is, by existing law, the property of one man, and transfer it 
to another, with or without compensation, it is in violation of that 
clause in the Bill of Rights, Constitution, Article IX, Section 9, 
which declares that no man can be deprived of his . . . property 
unless by .. . the law of the land.” This reasoning is grounded in 
the early American conception of a legally limited government. In 
1792 a state court held that “. . . it was against common right, as 
well as against Magna Charta, to take away the freehold of one 
man and give it to another... .”, Bowman v. Middleton, 1 Bay 252 
(S.C. C.P. 1792). Constitutions of other states were held to pre- 
clude such a transfer. Van Horne’s Lessee v. Dorrance, 2 Dall. 304 
(U.S. 1795) ; Hoke v. Henderson, 15 N.C. 1 (1833) ; Jones Heir v. 
Perry, 10 Yerg. 58 (Tenn. 1836). Against this background recent 
wage, social security; and other social legislation strikes a sharp 
contrast, seemingly effecting what due process forbids—the trans- 
fer of property from one man to another. Thus, contributions re- 
quired from workers and employers are put in a fund to pay 
unemployment benefits to other workers, with the possibility that 
the contributor may never receive any benefits therefrom. Is there 
a real conflict here, or may we justify the apparent difference by 
saying, “In the last analysis, nearly every law transfers something 
from A to B?” LUCE, LEGISLATIVE PROBLEMS (1935). 


A person claiming the protection of due process must be able to 
show some actual damage. Perry v. United States, 294 U.S. 330 
(1935). Even where damage can be shown, “An ulterior public 
advantage may justify a comparatively insignificant taking of pri- 
vate property for what, in its immediate purpose, is a private use.” 
Noble State Bank v. Haskell, 219 U.S. 104 (1911) ; Home Building 
& Loan Assn. v. Blaisdell, 290 U.S. 398 (1934) ; Block v. Hirsch, 256 
U.S. 135 (1921). Where the injury to property is more significant, 
indirectly benefitting others, the public interest in relation thereto 
may be so great as to justify the damage, as where cedar trees are 
destroyed to prevent damage to lucrative apple orchards, Miller v. 
Schoene, 276 U.S. 272 (1928), or where brick making in a residen- 
tial area is prohibited, Hadacheck v. Sebastian, 239 U.S. 394 (1915). 
These suggest that, where the public interest is great, less protec- 
tion can be expected from the due process limitation. Another fac- 
tor is suggested in the statement that the “. . . destruction of, or 
injury to, property is frequently accomplished without a ‘taking’ 
in the constitutional sense,” Omnia Commercial Co. v. United 
States, 261 U.S. 502 (1923) ; the implication being that where the 
taking is more direct, it will be prohibited or conditioned on com- 
pensation. Thus a statute prohibiting a coal company from mining 
its own property, in effect transferring a fee simple to the surface 
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owner, was declared unconstitutional. “The extent of the taking is 
great... [and] ... the damage is not common or public.” Penn- 
sylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). A railroad cannot 
be forced to allow another to use its land. Missouri Pacific Ry. v. 
Nebraska, 164 U.S. 403 (1896). Production limits causing A’s 
natural gas to flow to B’s land are void as a transfer of property, 
there being no public purpose, such as the prevention of waste. 
Thompson v. Consolidated Gas Utilities Corp., 300 U.S. 55 (1937). 
Thus, where significant damage is established, the elements to be 
weighed are: 

1. The magnitude of a bona fide public interest, in relation to 

2. The directness of the transfer. 

An example of the cases upholding ostensibly confiscatory leg- 
islation is a decision upholding an order requiring a holding com- 
pany to divest itself of its subsidiaries, the court saying, “.. . 
Congress balanced the various considerations and concluded that 
the right is clearly outweighed by the damage to the public. .. .” 
North American Co. v. SEC 327 U.S. 686 (1946). This seems in 
complete accord with the above principles, the public interest being 
great and the transfer indirect. This would apply to social legisla- 
tion in general, expunging the alleged conflict between traditional 
due process and modern legislation. 

Applying these principles to the Wilcox case, it would seem that 
the Pennsylvania court was warranted in its decision. There was 
no public purpose such as the protection of the public health, safety, 
or morals. The transfer was direct, the injury substantial. This 
case indicates that due process retains its historic role in forbidding 
arbitrary state action. 

Jack R. Alton 


CONSTITUTIONAL LAW—DOMESTIC RELATIONS—MISCEGENATION 


Petitioners, a white female and negro male, were denied a cer- 
tificate of registry and a license to marry by the County Clerk of 
the County of Los Angeles, California. Respondent invoked Cali- 
fornia Civil Code Section 69 (1941), which provides: “. . . no li- 
cense may be issued authorizing the marriage of a white person 
with a Negro, mulatto, Mongolian or member of the Malay race.” 
“All marriages of white persons with Negroes, Mongolians, mem- 
bers of the Malay race, or mulattoes are illegal and void.” CAL. 
Civ. CoDE § 60 (1941). In proceeding in mandamus, held, California 
Civil Code Sections 60 and 69 are unconstitutional and the peremp- 
tory writ must issue. Perez v. Lippold, 198 P. 2d (Cal. 1948). 

The Supreme Court of California based its decision principally 
on three grounds: 1. The statutes violate the equal protection of 
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the laws clause of the United States Constitution by impairing the 
right of individuals to marry on the basis of race alone. 2. The 
statutes are too vague and uncertain to be enforceable regulations 
of fundamental right. 3. The right to marry is included in the 
constitutional guarantee of religious freedom which is encompassed 
in the concept of liberty in the Fourteenth Amendment and, there- 
fore, in the absence of proof of a clear and present danger to public 
peace and order, such restrictive statutes are void. 

Marriage is more than a civil contract; it is a basic civil right 
of free men. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). The 
right to marry is included in the concept of liberty guaranteed by 
the Fourteenth Amendment. Meyer v. Nebraska, 262 U.S. 390, 399 
(1923). However, for many years the regulation of marriage has 
been recognized as a proper exercise of the state police power for 
the protection of health, safety, and general welfare. Maynard v. 
Hill, 125 U.S. 190 (1888). Bigamy and polygamy may be prohib- 
ited. Reynolds v. United States, 98 U.S. 145 (1878) ; Davis v. Bea- 
son, 133 U.S. 333 (1889). Premarital medical examinations for the 
determination and prevention of the spread of venereal diseases 
may be required. Peterson v. Widule, 157 Wis. 641, 147 N.W. 966 
(1914). 

Justice Traynor, writing for the majority, recognized the 
“rational nexus” test for classification in equal protection cases, 
i.e., that classification for regulation under the state police power 
must bear a reasonable relation to a valid legislative objective. 
Quaker City Cab Co. v. Commonwealth of Pennsylvania, 277 U.S. 
389 (1928) ; Gulf, C.@ S. F. Ry. v. Ellis, 165 U.S. 150 (1897). But 
he perceived no sufficient factual basis for the racial distinction 
made in the statutes under consideration. Citing the works of 
numerous authors on biology, anthropology, psychology, and related 
fields, he concluded that there was neither the danger of physically 
or intellectually inferior progeny nor a probability of extreme 
social tension to merit the imposition of governmental restraint. 
Legislative classification or discrimination based on race alone is 
a denial of equal protection. Yu Cong Eng v. Trinidad, 271 U.S. 500 
(1928) ; Yick Wo v. Hopkins, 118 U.S. 356 (1886). 

The dissenting judge in the principal case would allow consid- 
erable legislative license in testing the equal protection contention. 
It must be noted that the number of writers who find physical 
degeneration, moral degradation, and public malcontent the result 
of interracial marriage is equally impressive. As a general rule, if 
any state of facts reasonably can be conceived which would sustain 
a law, the existence of that state of facts at the time the law was 
enacted must be assumed. Lindsley v. National Carbonic Gas Co., 
220 U.S. 61, 79 (1911). Nevertheless, when a fundamental personal 
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right, like marriage, is delimited, the advisability of requiring sub- 
stantial proof of the validity of legislative classification according 
to races seems apparent. 

Mr. Justice Edmonds placed his concurring opinion solely on 
the theory that the right to marry is grounded in the fundamental 
principles of Christianity which are guaranteed in the First Amend- 
ment, and which in turn are transmitted by the Fourteenth Amend- 
ment to the states. When a statute interferes with the lib_rties pro- 
tected by the First Amendment, the prime consideration is whether 
or not there is any “clear and present danger” to the public justify- 
ing such legislation. Craig v. Harney, 331 U.S. 367 (1947) ; Cant- 
well v. Connecticut, 310 U.S. 296 (1940). The scope of the religious 
freedom provision has not as yet been clearly defined by the Court. 
The distribution of religious literature on public sidewalks is within 
its protection. Marsh v. Alabama, 326 U.S. 501 (1945) ; Murdock v. 
Pennsylvania, 319 U.S. 105 (1943). A person may refuse to serve 
as a juror because of his religious belief. United States v. Hillyard, 
52 F. Supp. 612 (E.D. Wash. 1943). However, the inclusion in the 
First Amendment of the right to marry an individuai of one’s choice 
merely because interracial marriages are recognized by the church 
to which petitioners belong may be an unwarranted extension of 
the original theory of religious freedom. See Reynolds v. United 
States, supra. 

In addition to California, 29 other states have miscegenation 
statutes. 1 VERNIER, AMERICAN FAMILY LAWS 204 (1931). The 
courts, when presented with the question of the constitutionality of 
these laws, have upheld them without exception. When statutes 
treat each of the parties in the same manner and punish them to the 
same extent, they do not contravene the equal protection of the laws 
clause. Stevens v. United States, 146 F. 2d 120 (C.C.A. 10th 1944) ; 
State v. Tutty, 41 Fed. 753 (E.D. Ga. 1890) ; Jackson v. Denver, 
109 Colo. 196, 124 P. 2d 240 (1942) ; Green v. State, 58 Ala. 190, 29 
Am. Rep. 739 (1877). Eight states, including Ohio, have removed 
similar restrictions by legislative action. 

Although it has never decided the question in point, the Supreme 
Court did use the “equality of application” theory in upholding an 
Alabama statute which imposed a heavier penalty for the crimes of 
adultery and fornication when committed by a white person and a 
Negro than a similar statute imposed when the same acts were com- 
mitted by people of the same race. Pace v. Alabama, 106 U.S. 583 
(1882). However, last year, in declaring a racial restrictive cov- 
enant unconstitutional, the Court finally rejected this specious doc- 
trine and announced that the purpose of the Fourteenth Amend- 
ment was to guarantee individual rights to all. “Equal protection 
of the laws is not achieved through the indiscriminate imposition of 
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inequalities.” Shelley v. Kraemer, 92 L. Ed. 845, 856 (1948). This 
pronouncement seems to indicate that the final step in placing the 
colored man on a plane of absolute, individual equality with the 
white man may be the guarantee of the right to marry the person 
whom he chooses. 

H. James Funkhouser 


CONSTITUTIONAL LAW—POLICE POWER AND THE 14TH AMENDMENT 


A number of morticians formed a life insurance company early 
in 1948 for the purpose of selling “burial” or a “‘pre-paid funeral” 
type life insurance. Agents for the new company were usually 
morticians or their employees. All but one of the stockholders of 
the new company were morticians. An act was passed in the state 
legislature making it unlawful for any life insurance company, its 
officers, agents, or employees, to own, operate or maintain a funeral 
or undertaking business; or contract or agree with any funeral or 
undertaking establishment to conduct the funeral of any person 
insured by such an insurance company ; or for any funeral or under- 
taking establishment, its agents, officers, or employees to be licensed 
as agents, salesmen, or solicitors for any life insurance company 
doing business in this state. Act S.C. April 14, 1948, §§ 1-6, 45 
St. at Large, p. —. Plaintiffs sought an injunction in a federal 
three-judge court to enjoin enforcement of the statute on the 
grounds that it violated the due process and equal protection clauses 
of the Fourteenth Amendment. Held, injunction granted, the stat- 
ute is unconstitutional. Family Security Life Insurance Co. v. Dan- 
iel, 79 F. Supp. 62, (E.D. S.C. 1948). 

. Police powers may be defined broadly as those powers of the 
state to pass legislation which relates to the safety, health, morals, 
and general welfare of the public. Lochner v. New York, 198 U.S. 
45 (1905). It extends to the control of every action and event on 
part of its citizens having to do with public welfare. Brents v. Stone, 
60 F. Supp. 82 (D.C. Ill. 1945). Insurance has long been regarded 
as a business affecting the public welfare. States may fix insurance 
rates, German Alliance Ins. Co. v. Lewis, 233 U.S. 389 (1913); 
may regulate compensation of insurance agents, O’Gorman and 
Young v. Hartford Fire Ins. Co., 282 U.S. 251 (1930); and may 
drastically curtail the area of free contract in insurance contracts. 
National Union Fire Ins. Co. v. Wanberg, 260 U.S. 71 (1922). Un- 
dertaking has also been held to be of public concern. Walton v. 
Commonwealth, 187 Va. 275, 46 S.E. 2d 373 (1948) ; State v. Black- 
well, 196 S.C. 313, 13 S.E. 2d 433 (1941). However, “. ..a state 
may not, under the guise of protecting the public, arbitrarily inter- 
fere with private business or prohibit lawful occupations or impose 





1949] RECENT DECISIONS 97 


unreasonable and unnecessary restrictions upon them.” Burns Bak- 
ing Co. v. Bryan, 264 U.S. 504 (1923). Liggett Co. v. Baldridge, 278 
U.S. 105 (1928) (A statute requiring all drug stores to be owned 
by licensed pharmacists is unreasonable and unnecessary). 

In the principal case, the court, in holding the statute unconsti- 
tutional, went into its legislative history, giving consideration to 
the motives behind its enactment. It found that the statute was arbi- 
rary and capricious, that it was passed to destroy the plaintiff’s 
businesses, and that it was not passed to protect the public interest. 

The legislature of South Carolina in studying the social and 
economic facts affecting the public welfare apparently found evi- 
dence that the combination of the two businesses would present 
opportunities for certain business practices’ of an undesirable 
nature. Such an insurance-undertaker combination might dis- 
courage others from entering the field of undertaking. The com- 
mission rate to the agents on the insurance was markedly low but 
presumably this would be compensated for by the subsequent charge 
for the funeral. 

An existing South Carolina statute (S.C. CoDE ANN. § 7984 
1942) forbids the payment of the principal of an insurance policy 
in services or merchandise. The undertaker-insurer due to his 
advantageous position would probably be able to secure many of 
his policyholders’ funerals, thereby substantively circumventing 
this statute, inasmuch as he would be exchanging or indirectly sub- 
stituting the funeral service for the principal of the insurance 
policy. The statute in controversy might have been an attempt to 
plug this loophole in the existing statute. 

Could the legislature reasonably conclude that evil was present 
and that the state police power should be invoked to cope with it? 
The majority of the court thought not. In evaluating the majority 
decision it may be observed that the new life insurance-undertaking 
combination was less than one year old when this case was tried. 
During such a short period of time it is not likely that inherent 
evils in this combination would suddenly blossom into full maturity. 
However, court decisions seem to indicate that when the legislature 
reasonably determines that a danger to the public exists, the legis- 
lature need not postpone action until someone is victimized before 
it can protect the remainder of the public. 

Judge Dobie, in the dissenting opinion, pointed out the broad 
police powers of the state in controlling businesses affecting the 
public welfare and that there is a presumption that statutes regu- 
lating such businesses are valid. Formerly the United States Su- 
preme Court seemed willing to nullify police power statutes if 
there was substantial evidence of violation of the due process and 
equal protection clauses of the Fourteenth Amendment. The views 
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of Justices Holmes and Brandeis expressed in their many dissenting 
opinions indicated that the legislature should be given greater free- 
dom in the exercise of such powers. The standard they adopted 
would require considerably more than substantial evidence of un- 
constitutionality to justify nullifying the work of the legislature. 
They adopted the standard that if no reasonable person trained in 
law could call the statute constitutional, then the statute should be 
nullified; in other cases the validity of the statute should be sus- 
tained. Judge Dobie observes that the present United States Su- 
preme Court is following the views of Justices Holmes and Brandeis 
in this area of the law and, therefore, the statute in the principal 
case should be held constitutional. 
L. Dennis Marlowe 


EQUITY—BILL FOR DECLARATION OF OBSCENITY 
AGAINST NOVEL “FOREVER AMBER” 


A petition was filed in equity by the Attorney General against 
the novel Forever Amber seeking a judicial declaration that the 
book was obscene, indecent, or impure. The action was brought 
under MASs. ANN. LAWS c. 272, §§ 28C-28G (Supp. 1948), which 
allows an action against the book itself and provides that a decla- 
ration of obscenity given under the above sections raises conclusive 
presumptions as to knowledge of obscenity under the criminal 
section, 28B. Held, that the novel Forever Amber is not obscene, 
indecent, or impure within the meaning of the statute. Attorney 
General v. The Book Named Forever Amber, 81 N.E. 2d 663 (Mass. 
1948). 

The statute was amended to its present form in 1945, with a 
minor change not material to the principal case in 1948. MAss. 
ANN. LAWS c. 272, § 28 (1948 Supp.). A similar procedure was 
suggested by Professor Chaffee in 1940. Chaffee, Censorship of 
Plays and Books, 1 BILL OF RIGHTS REVIEW 16, 21 (1940). The 
procedure was approved by BQRCHARD, DECLARATORY JUDGMENTS 
1035 (2d ed. 1941). However, both Chaffee and Borchard recog- 
nized possible constitutional problems of freedom of the press. See 
Near v. Minnesota, 283 U.S. 697 (1931). 

In the principal case no mention is made of a constitutional ques- 
tion. It is probable that it was not pleaded by the parties and prop- 
erly raised before the court. It is evident that the Attorney General 
would not seek to invalidate the statute, neither would the defend- 
ants as the act relieved booksellers and publishers from the risk of 
an adjudication of obscenity in a criminai action and from heeding 
the mandates of private censorship organizations. Commonwealth 
v. Isenstadt, 318 Mass. 543, 62 N.E. 2d 840 (1945). It has been sug- 
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gested that the large number of cases arising under the former 
criminal obscenity statute was due to the forceful efforts of Boston’s 
Watch and Ward Society. American Mercury, Inc., v. Chase, 13 F. 
2d 224 (D. Mass. 1926) ; Note, 40 ILL. L. REv. 421, n. 28 (1945). 
For a complete report of censorship in Massachusetts, see Grant 
and Angoff, Massachusetts and Censorship, 10 B. U. L. REv. 36-60, 
147-194 (1930). The constitutionality of the former criminal stat- 
ute was adjudicated and upheld, the court stating, “. .. the subject 
matter is well within one of the most obvious and necessary 
branches of the police power of the state.” Commonwealth v. Alli- 
son, 227 Mass. 57, 116 N.E. 265 (1917). 

Massachusetts has had an obscenity statute since 1711. See 
ANCIENT CHARTER, COLONY LAWS AND PROVINCE LAW OF MASS. 
BAY OF 1814. The substance of the act as amended in 1835 has been 
in effect until the present procedure was adopted. Since 1890 the 
statute has had two standards that would bring a book within its 
purview. “Whoever ... sells a book . . . containing obscene, inde- 
cent, or impure language or manifestly tending to corrupt the mor- 
als of youth... .” ACTS OF 1890, c. 70. 

In the first important case considered by the Massachusetts 
Supreme Judicial Court, no differentiation was made between the 
standards. Commonwealth v. Buckley, 200 Mass. 346, 86 N.E. 910 
(1909). However, the case is significant because it is considered 
to have injected into Massachusetts law the Lord Cockburn test 
for obscenity. Lord Cockburn stated as the test: “. .. whether the 
tendency of the matter charged as obscenity is to deprave and cor- 
rupt those whose minds are open to immoral influences and into 
whose hands a publication of this sort may fall.” Regina v. Hicklin, 
3 Q.B. 360 (1868). The test was approved by subsequent decisions. 
Commonwealth v. Allison, supra; Commonwealth v. Friede, 271 
Mass. 318, 171 N.E. 472 (1930). The evident scope of such a test 
led Judge Learned Hand to expressly repudiate it in a federal deci- 
sion. United States v. Levine, 83 F. 2d 156 (C.C.A. 2d 1936). 
For ways in which obscenity questions may arise under federal 
statutes, see Note, 40 ILL. REv. 421 n. 27 (1945). 

In 1930 the Supreme Judicial Court held on the authority of 
the Buckley case, supra, that the jury should consider only those 
parts of the book that are alleged to be obscene and not the book as 
a whole. Commonwealth v. Friede, supra. For criticism, see 37 
W. Va. L. QuaR. 103 (1930). Later that year the legislature 
amended the statute. Where formerly it read, “Whoever... sells 
... @ book containing obscene language .. .,”’ it read after amend- 
ment, “Whoever ... sells ...a book . . . which is obscene... .” 
MAss. GEN. LAWS, c. 162 (1930). 

It would seem that even if Lord Cockburn’s test were still used, 
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the court would have more leeway in determining obscenity since 
the book would have to be considered as a whole. The alleged 
obscene material could be considered in its context and its interrela- 
tionship with other matter. In the first case arising under the 
amended statute, the book was considered as a whole but still found 
to be obscene. Commonwealth v. Isenstadt, supra. A distinction 
was drawn between the two standards noted above. The court found 
that the first standard, that the material was obscene, had been 
violated, thereby necessarily violating the second standard, cor- 
ruption of the morals of youth. The court cited in a list of cases 
used for its test of obscenity Regina v. Hicklin, supra, but it stated 
as the test, “. . . the effect is to be found in the effect of the book 
upon its probable readers. ...” It would seem that this is a more 
narrow test than Lord Cockburn’s, a test of the reaction upon 
the masses into whose hands the book will probably fall, not a test 
of the effect on those into whose hands the book may fall. 

The principal case relies upon the Jsenstadt case for all of its 
authority except for a procedural question. The court, while rec- 
ognizing certain sections to be in bad taste and tending toward 
vulgarity, laid stress upon the lack of detail in the sexual episodes 
and in the overall tenor of the book, expressing the opinion that a 
reader would not envy the life of those present about Charles II 
but would feel only abhorrence. The effect of this one decision on 
the overall censorship pattern is doubtful. It is significant that the 
court found the book not to be obscene when, viewing its past atti- 
tude, it could easily have found otherwise. 

It is believed that the ultimate determination of obscenity must 
rest in the discretion of the court despite such statements as made 
in the Jsenstadt case, supra, “... it is not our function to assume a 
liberal attitude or a conservative attitude. As in other cases of 
statutory construction and application it is our plain but not neces- 
sarily easy duty to read the words of the statutes in the sense they 
were intended. .. .” If illiberality is reflected in the judicial deci- 
sions it is a reflection that the courts view the mores of contempo- 
rary society as a static rather than a dynamic concept. 

Earl E. Stephenson 


FEDERAL COURTS—JURISDICTION—POWER TO GRANT BAIL 
IN DEPORTATION PROCEEDINGS 


An alien was arrested and held in custody without bail pending 
deportation proceedings. Before the hearing directed by the war- 
rant could be held, he applied for a writ of habeas corpus on the 
grounds that the action of the Attorney General in denying bail 
was arbitrary and capricious and in contravention of petitioner’s 
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rights under the Constitution. The District Court dismissed the 
writ on the grounds that the discretion of the Attorney General in 
refusing bail in such a case is not subject to review in the present 
proceedings. Held, reversing and remanding, that the decision of 
the Attorney General is subject to review and shall be reversed if 
found that bail was withheld arbitrarily. United States ex rel. 
Potash v. District Director of Immigration and Naturalization at 
the Port of New York, 169 F. 2d 747 (C.C.A. 2d 1948). 


Statutory authority to grant bail pending final disposal of the 
case of any alien taken into custody was granted to the immigra- 
tion officials in 1907. 34 STAT. 904 (1907) as amended, 8 U.S.C. 
§ 156 (1946). The majority of the courts, including the Circuit 
Court of Appeals for the Second Circuit, have held the statute was 
not mandatory but gave a discretionary power to the official. 
United States ex rel. Zapp v. District Director of Immigration, 120 
F. 2d 762 (C.C.A. 2d 1941). Accord: Ex parte Perkov, 45 F. Supp. 
864 (S.D. Cal. 1942). Contra: Prentis v. Manoogian, 16 F. 2d 422 
(C.C.A. 6th 1926). 

There is no statutory authority for courts to grant bail in such 
cases. The power has been given, however, in criminal cases, REV. 
STAT. § 1015 (1878), 18 U.S.C. § 596 (1946), and in civil cases 
where the person is arrested on mesne process or execution issued 
from any court of the United States, REv. STAT. § 991 (1878), 28 
U.S.C. § 844 (1946), but it has been held that neither applies to de- 
portation proceedings. United States ex rel. Carter v. Curran, 297 
Fed. 946, 951 (C.C.A. 2d 1924) ; 36 A.L.R. 877. 

At common law the pewer to grant bail was inherent in the 
courts. Queen v. Spilsbury, 2 A.B. 615 (1898). Since the federal 
courts are courts of limited jurisdiction, deriving their power from 
statute, not the common law, BREWSTER, FEDERAL PROCEDURE § 23 
(1940), some courts deny bail in deportation proceedings on the 
theory that the power to grant bail is not a mere matter of practice 
but is strictly dependent on statute. Chin Wah v. Colwell, 187 Fed. 
592 (C.C.A. 9th 1911) ; see Bongiovanni v. Ward, 50 F. Supp. 3, 4 
(D. Mass. 1943). Under this view, it is argued that the immigra- 
tion official has the sole authority to fix bail and the decision is final. 
Ex parte Perkov, supra, at 867. Other federal courts have held 
that there is inherent power to admit to bail unless forbidden by 
statute. Principe v. Ault, 62 F. Supp. 279 (N.D. Ohio 1945) ; Note 
19 So. CALIF. L. REV. 458; see Whitfield v. Hanges, 222 Fed. 745, 756 
(C.C.A. 8th 1915). Other inherent powers have long been recog- 
nized in the federal courts, for example the power to punish for 
contempt, which in the words of one court “. . . was as much a 
part of the law of the United States as if ordained by a specific 
provision of a statute....” In re Neagle, 39 Fed. 833, 857 (C.C.N.C. 
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Cal. 1889). If power to grant bail is inherent in the court, it may 
still be exercised as the 1907 statute did not purport to remove 
any of the court’s power but merely reposed primary authority in 
the immigration officials. Thus the alien may seek bail from the 
immigration officials, and if refused apply to the courts. 

Judicial review of administrative proceedings is of long stand- 
ing and is based on the principle that the administrative process 
must be in accordance with the standard of due process of law. 
The Japanese Immigration Case, 189 U.S. 86 (1903). It is not lim- 
ited to immigration cases. Estep v. United States, 327 U.S. 114 
(1946) (selective service case). The general immigration laws make 
no provision for judicial review, but it has not been lacking, as the 
numerous cases in the reports of the Supreme Court and the lower 
federal courts testify. See VAN VLECK, THE ADMINISTRATIVE CON- 
TROL OF ALIENS 149 (1932). Some sections of the immigration acts 
expressly provide that the decision of the official shall be final. 39 
STAT. 889 (1917), 8 U.S. C. § 155 (1946). But in the words of one 
court, “. . . this does not mean the courts cannot do anything about 
it.” United States ex rel. Trinler v. Carusi, 166 F. 2d 457, 460 
(C.C.A. 3d 1948). Some courts have reviewed the decisions of the 
immigration officiais in denying bail, with no mention of the source 
of their power to do so. Colyer v. Skeffington, 265 Fed. 17 (D. Mass. 
1920) ; United States ex rel. Soannis v. Garfinkle, 44 F. Supp. 518 
(W.D. Pa. 1942). 

Where the power given to the official is discretionary the court 
review is limited to the issue of reasonableness. United States ex 
rel. Georgian v. Uhl, 271 Fed. 676 (C.C.A. 2d 1921). Thus, in the 
instant case, the decision of the Attorney General will be reversed 
only upon a clear showing that he acted without foundation. There- 
fore, there can be little weight to a claim that the courts are usurp- 
ing the administrative functions by such review. 

Whether the decision in the principal case is based upon the 
inherent power of a court to grant bail, or the concept that adminis- 
trative proceedings are subject to review, the result is that such 
review, if not perfunctory, will act as a brake upon the possibility 
of arbitrary administrative action. 

C. Stanley Taylor 


LABOR LAW—F AIR I.ABOR STANDARDS ACT— 
CosT-PLUS-FIXED-FEE CONTRACTOR 


During World War II, plaintiffs were employees of a cost-plus- 
fixed-fee contractor. Some of the employees were engaged under 
one contract in the construction of a naval training camp and 
advance base depot; on another contract others were employed for 
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the maintenance and operation of the camp and base. Under the 
latter contract, materials and equipment purchased by the defend- 
ant were unloaded and later shipped to overseas destinations. 
Plaintiffs brought an action against the contractor for overtime 
pay, liquidated damages, and attorneys’ fees under the Fair Labor 
Standards Act. 52 STAT. 1069 (1938), as amended, 29 U.S.C. § 216 
(b) (1946). The Circuit Court held that the employees were not 
within the Act. On certiorari the Supreme Court dismissed the 
action of the construction workers, vacated the judgment as to the 
rest of the plaintiffs and remanded for further clarification of the 
facts. Reed v. Murphey, 168 F. 2d 257 (C.C.A. 5th 1948), rev’d and 
remanded per curiam, 93 L. Ed. 91 (1948). 


To qualify under the Fair Labor Standards Act it is essential 
that the employee be “. . . engaged in commerce or in the production 
of goods for commerce.” 52 STAT. 1062 (1938), as amended, 29 
U.S.C. § 206 (a) (1946). The Act defines “commerce” as “. . . trade, 
commerce, transportation, transmission, or communication among 
the several States or from any State to any place outside thereof 

..’; “employer” as, “... any person acting directly or indirectly 
in the interest of an employer in relation to an employee but shall 
not include the United States .. .”; “goods” as “... goods (includ- 
ing ships and marine equipment), wares, products, commodities, 
merchandise, or articles or subjects of commerce of any character, 
or any part or any ingredient thereof, but does not include goods 
after their delivery into the actual possession of the ultimate con- 
sumer thereof other than a producer, manufacturer, or processor 
thereof.” 52 STAT. 1060 (1938), as amended, 29 U.S.C. § 203 
(b) (d) (i) (1946). 

In the principal case, the circuit court stated, “There can be no 
commerce in war equipment. ... Congress did not intend to include 
within its (the act’s) coverage war activities of a government cost- 
plus-fixed-fee contractor involving no peacetime competition and no 
marketing of goods in commerce.” Reed v. Murphey, supra at 262. 
In support of these propositions the court cited a similar case that 
was subsequently remanded for determination of the facts. Ken- 
nedy v. Silas Mason Co., 334 U.S. 249 (1947). It would appear 
that the constitutional power given to Congress to regulate com- 
merce is not confined to commercial or business transactions but 
includes the transportation of persons and property no less than 
purchase, sale and exchange of commodities; goods may move in 
commerce though they never enter the field of commercial compe- 
tition. Bell v. Porter, 159 F. 2d 117 (C.C.A. 7th 1947). Admitting 
that the transportation of materials from the base depot was an act 
of sovereignty, this alone would not exempt the defendant from 
complying with the provision of the Act. The sovereign, through 
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its Congress, had a right to include within the provisions of the 
act the transportation of articles by the sovereign itself. Timber- 
lake v. Day & Zimmerman, Inc., 49 F. Supp. 28 (S.D. Iowa 1943). 
Where an employer was engaged in production of guns and other 
vital war materials which were delivered to representatives of the 
Army and Navy at the employer’s plant, subsequent transportation 
of the goods across state lines by the Government to its military 
facilities was “interstate commerce” within the Fair Labor Stand- 
ards Act. Burke v. Mesta Mach. Co., 79 F. Supp. 588 (W.D. Pa. 
1948). 

Assuming that the activities of the defendant contractor were 
within the coverage of the Act, the individual plaintiffs still have 
the burden of proving that they, as distinguished from their em- 
ployer, were engaged in commerce or production of goods for com- 
merce, or that a substantial part of their activities was so closely 
related to commerce as to bring them within the Act. Work in 
original construction is usually said to be intrastate in character. 
Parham v. Austin Co., 158 F. 2d 566 (C.C.A. 5th 1946). However, 
some of the work under the maintenance and operation contract 
might satisfy the Act’s requirements. Unloading of an interstate 
shipment is so closely related to interstate commerce that it may 
be an integral part of the interstate journey. B. & O. Southwestern 
Ry. v. Burtch, 263 U.S. 539 (1923) ; Connell v. Vermilya-Brown Co., 
164 F. 2d 924 (C.C.A. 2d 1947) ; Clyde v. Broderick, 144 F. 2d 348 
(C.C.A. 10th 1944). Maintenance of buiidings and equipment used 
in interstate commerce has been held to be within the purview of 
the Act. Overstreet v. North Shore Co., 318 U.S. 125 (1942) ; Wali- 
ing v. Patton-Tulley Transp. Co., 134 F. 2d 945 (C.C.A. 6th 1943). 

The emotional influence of wartime experiences which the Cir- 
cuit Court exhibited in the principal case seems hardly justifiable 
in the light of current and proposed peacetime spending for national 
defense. The Fair Labor Standards Act was enacted with the broad 
purpose of raising substandard wages of certain members of the 
labor ranks and the Act may be extended to some of the present 
plaintiffs when the Supreme Court decides the case on the merits. 

David W. Hart 


QUASI-CONTRACTS—FAMILY RELATION DOCTRINE—UNENFORCEABLE 
ORAL CONTRACTS AS EVIDENCE 


Plaintiff alleged an express oral contract with his father, who 
had promised to give an equal share of the profits of his lumber 
business to plaintiff and bequeath him the business by his will. In 
return, plaintiff promised to devote all his time to the lumber con- 
cern and relinquish his trucking business. The plaintiff performed 
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under the agreement for 1114 years until his father’s death. Prior 
to, and during this time, the plaintiff lived apart from his father 
and supported a family of his own. The father having defaulted, 
the plaintiff sues the estate for the value of his services. The trial 
court gave judgment for the defendant on the pleadings. Held, 
reversed and cause remanded. While the express contract is not 
enforceable under the Statute of Frauds, plaintiff states a cause of 
action in quantum meruit. There is no presumption of gratuity 
inferred from the relation of these parties, since they are not mem- 
bers of the same household, and in any event, evidence of the 
express agreement rebuts the presumption. Bemis v. Bemis, 83 
Ohio App. 93, 82 N.E. 2d 757 (1948). 

In general, the existence of an express contract precludes quasi- 
contractual recovery of benefits conferred. Walker v. Brown, 28 
Ill. 378 (1862) ; Clendennen v. Paulsen, 3 Mo. 230 (1833). But 
where the contract is unenforceable under the Statute of Frauds, 
and the plaintiff has no other remedy, he may recover in quantum 
meruit for the value of the services rendered. Towsley v. Moore, 
30 Ohio St. 184 (1876) ; Quirk v. Bank of Commerce, 157 C.C.A. 
130, 244 Fed. 682 (C.C.A. 6th 1917) ; Hensley v. Hilton, 191 Ind. 
309, 131 N.E. 38 (1921) ; Vickery v. Ritchie, 202 Mass. 247, 88 N.E. 
835 (1909). The statute does not preclude this remedy because it 
was not designed to prevent the recovery for benefits conferred. 
Newbold v. Michael, 110 Ohio St. 588, 144 N.E. 715 (1924) ; Pan- 
coast v. Eldridge, 134 Okla. 247, 273 Pac. 255 (1928); RESTATE- 
MENT, CONTRACTS § 355 (1932). 

When the plaintiff shows he has conferred benefits on the de- 
fendant, who should have :easonably expected to pay for them, 
the law implies an obligation to pay. Nutt v. Minor, 14 How. 464 
(U.S. 1852); In re Talty, 232 Iowa 280, 5 N.W. 2d 584 (1942) ; 
Towsley v. Moore, supra; Milliken v. Western Union Tel. Co., 110 
N.Y. 403, 18 N.E. 251 (1888) ; WooDWARD, THE LAW OF QUASI-CON- 
TRACTS 9 (1913). On the other hand, if the parties are in some 
proximity of family relationship, a presumption of gratuity is 
generally raised. The rationale of this rule is that persons con- 
nected by family ties ordinarily perform reciprocal services without 
expectation of payment. Hinkle v. Sage, 67 Ohio St. 256, 65 N.E. 
999 (1902) ; Scattergood v. Ingram, 86 Ohio St. 76, 98 N.E. 923 
(1912) ; Merrick v. Ditzler, 91 Ohio St. 256, 110 N.E. 993 (1915). 

The term “family” does not accurately describe the relationship 
the courts have required to raise the presumpticn. In the present 
case, the presumption was not applied because the parties did not 
live in the same household, although they were closely related by 
blood. This limitation has been accepted by other courts. Page v. 
Page, 73 N.H. 305, 61 Atl. 356 (1905); Kerr v. Wilson, 284 Pa. 
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541, 131 Atl. 468 (1926). Conversely, the doctrine has been applied 
where the parties are not connected by blood or marriage, when 
they lived together in a household. Anderson v. Houpt, 43 Ohio 
App. 538, 184 N.E. 29 (1932). The conclusion suggested is that the 
relationship which raises the presumption of gratuity is one of 
household affinity rather than of blood or marriage. The rationale 
of reciprocal dependency supports this interpretation. Cf. Havig- 
hurst, Services in the Home—A Study of Contract Concepts in Do- 
mestic Relations, 41 YALE L. J. 386 (1932). 

In the present case, the court indicated that the plaintiff could 
introduce the express oral contract as evidence of the father’s inten- 
tion to pay, although it was unenforceable under the Statute of 
Frauds. In theory, an agreement such as this is both an oral con- 
tract and an oral admission against interest, and in the latter sense 
is evidence of a non-contractual obligation. Moore v. Capewell 
Horse-Nail Co., 76 Mich. 606, 43 N.W. 644 (1889); WooDWARD, 
op. cit. supra at 163. Therefore, the policy of the statute is not 
violated when the evidence is admitted. Clark v. Boltz, 10 Ohio C.C. 
(N.S.) 51, 29 Ohio C.C. 665 (1908) ; Zellner v. Wassman, 184 Cal. 
80, 193 Pac. 84 (1920) ; McKeon v. Van Slyck, 223 N.Y. 392, 119 
N.E. 851 (1918) ; Ellis v. Cary, 74 Wis. 176, 42 N.W. 252 (1889). 

The application of a presumption of gratuity would have in- 
creased the quantum of proof necessary to entitle the plaintiff to 
recover. But, the showing of an express promise such as alleged in 
the principal case is uniformly held to be sufficient to overcome the 
presumption. Hinkle v. Sage, supra; Scattergood v. Ingram, supra; 
Merrick v. Ditzler, supra; Lemunyon v. Newcomb, 120 Ohio St. 55, 
155 N.E. 533 (1929). Thus, it seems that while the court properly 
refused to apply the presumption, this holding was unnecessary in 
»rder to sustain the plaintiff’s pleadings. 

Bryce W. Kendall 


TORTS—CONSTRUCTION OF FEDERAL TORT CLAIMS ACT— 
SOLDIERS EXCLUDED AS A CLASS 


Suit by injured soldier, and administrator of a deceased soldier, 
for damages resulting from personal injury and wrongful death 
in a collision between the private automobile in which soldiers were 
riding, while on furlough, and a negligently operated Army truck. 
The action was brought under the provisions of the Federal Tort 
Claims Act, 60 STAT. 842, 28 U.S.C. § 921 et seq. (1946). Judgment 
for plaintiffs in the District Court and the United States appeals. 
Held, judgment reversed; soldiers are given no right to sue the 
United States under the provisions of the Federal Tort Claims Act. 
United States v. Brooks, 169 F. 2d 840 (C.C.A. 4th 1948). 

Before the Tucker Act, 24 STAT. 505 (1887), 28 U.S.C. § 41 
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(1946), Congress provided compensation for personal injuries or 
property damage caused by the negligence of employees of the 
United States through passage of private bills. To relieve itself of 
some of this legislative burden, the district courts were given juris- 
diction by this Act over cases based on contract claims or claims 
founded on the Constitution, acts of Congress, or regulations of 
executive departments, not exceeding $10,000. This Act did not 
include cases sounding in tort. 

Jurisdiction was later extended to tort liability in Admiralty 
cases where damages resulted from the operation of merchant ves- 
sels by the Government. 41 STAT. 525 (1920), 46 U.S.C. § 742 
(1946). Jurisdiction in Admiralty was later extended to public 
vessels of the United States. 43 STAT. 1112 (1925), 46 U.S.C. § 781 
(1946). Congress had previously granted jurisdiction to the dis- 
trict courts in certain types of suits for damages for infringement 
of patents by the Government. 36 STAT. 851, 35 U.S.C. § 68 (1910). 
The modern trend, among the English speaking nations, to abolish 
sovereign immunity to tort actions, together with the desire of Con- 
gress to free itself from the ever-increasing burden of considering 
special claim bills, prompted passage of the Federal Tort Claims 
Act, which was Title IV of the Legislative Reorganization Act, 60 
STAT. 812-852 (1946). For the history of the administrative settle- 
ment of claims against the United States, see Walker, Administra- 
tive Settlement of Claims under the Federal Tort Claims Act, 9 
OHIO ST. L. J. 445 (1948). 


The courts have consistently held, in tort cases under the Public 
Vessels Act, supra, that Congress did not mean to relieve members 
of the naval forces from risks of injuries incidental to their service. 
Recovery was denied for the death of a naval officer killed in a col- 
lision at sea, while on active duty. Dobson v. United States, 27 F. 2d 
807 (C.C.A. 2d 1928). Following this case, the same court later held 
that because of the compensation elsewhere provided for such per- 
sons, they must be deemed excluded from its [Public Vessels Act] 
protection. Bradley v. United States, 151 F. 2d 742 (C.C.A. 2d 
1945). In like manner, under the Railroad Control Act of 1918, 40 
STAT. 451 (1918), which provided Government operation of the 
railroads, it was held that a soldier injured by the negligent opera- 
tion of a railroad had no valid action against the United States. 
Sandoral v. Davis, 288 Fed. 56 (C.C.A. 6th 1923). See Dohn v. 
Davis, 258 U.S. 421 (1922). 


The common feature in these cases is the fact that the injuries 
occurred while the servicemen were on active duty. Since Congress, 
in anticipation of injuries in line of duty, had provided a system of 
compensation and medical treatment, it seems reasonable that any 
further claims be excluded. 
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Section 410(a) of the Federal Tort Claims Act, supra, pro- 
vides that: 


... the United States district court . . . shall have exclu- 
sive jurisdiction to... render judgment on any claim against 
the United States, for money only . . . under circumstances 
where the United States, if a private person, would be liable 
to the claimant for such damage, loss, injury, or death in 
accordance with the law of the place where the act or omis- 
sion occurred . .. the United States shall be liable . . . in the 
same manner, and to the same extent as a private individual 
under like circumstances. (Emphasis supplied.) 


The 12 exceptions to the act are phrased with regard to the 
nature of the activity giving rise to the claim. Section 421 provides: 
“The provisions of this title shall not apply to... (j). Any claim 
arising out of the combatant activities of the military or naval 
forces, or the Coast Guard, during time of war.” 

Among the acts of Congress repealed by the Federal Tort Claims 
Act, supra, was the Military Personnel Claims Act of July 3, 1943. 
57 STAT. 372 (1943), as amended, 59 STAT. 225 (1945), 31 U.S.C. 
§ 223b (1946). The Act contained this exception: “. .. the provi- 
sions of this act shall not be applicable to claims ... of military per- 
sonnel .. . for personal injury or death of such persons, if such 

. . injury or death occurs incident to their service.” (Emphasis 
supplied.) Thus Ccngress, in excluding the administrative settle- 
ment of claims of military personnel, did so on the basis of how 
and when they occurred and not on the basis of classes of claim- 
ants. The court, by its decision here, has provided this exception, 
holding that the maxim expressio unius est exclusio alterius is by no 
means a rule of statutory interpretation to be universally applied, 
and that since the exceptions are set out in terms of the nature of 
the activity giving rise to the claim, it is here inapplicable as to 
exceptions in terms of classes of claimants. See Leslie Anderson, 
Tort and Implied Contract Liability of the Federal Government, 30 
MINN. L. REv. 133, 151 (1946). 

Other courts in considering this aspect of the Military Tort 
Claims Act, supra, have distinguished between injury occurring 
as an incident of service and otherwise. In Jefferson v. United 
States, 74 F. Supp. 209 (D. Md. 1947), (Motion to dismiss over- 
ruled) ; 77 F. Supp. 706 (D. Md. 1948), heavily relied upon in the 
principal case, the court, while holding that a claim, arising out of 
an injury sustained in an operation negligently performed on a 
soldier while on active duty, was excluded from the provisions of 
the Act, implied that a distinction would exist in case of an injury 
received not incidental to service. The Government in that case 
took the position that the Military Claims Act, supra, “. .. is indica- 
tive of the general policy of Congress not to recognize claims by 
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military personnel for injuries occurring incident to their service.” 
(Emphasis supplied.) 

In Sampson v. United States, 79 F. Supp. 406 (S.D.N.Y. 1947), 
the court appears to adopt a more logical approach, holding that the 
Act must be construed in the light of the law which it supplants, 
and, noting the repeal of the Military Personnel Claims Act, supra, 
denied the Government’s motion to dismiss for lack of jurisdiction. 
Alansky v. Northwest Airlines, 77 F. Supp. 556 (D. Mont. 1948). 

The exception read into the Act by the ruling of the principal 
case apparently places the active members of the Armed Forces 
in a unique class which is denied any rights under the Act. Quaere: 
Would a serviceman be denied the right to bring an action for the 
wrongful death of his wife, caused by the negligence of a Govern- 
ment employee or for damage to his private property by negligent 
Governmental employees? The answer from the express provisions 
of the Act seems clear, but for the holding of the principal case. 

A. J. Prendergast, Jr. 


TORTS—GUEST STATUTE—“IN OR UPON MOTOR VEHICLE” 
CONSTRUED 


Defendant motorist had transported plaintiff to a social gather- 
ing. Before beginning the return trip, plaintiff entered the auto- 
mobile but when defendant could not find her keys the plaintiff 
alighted from the car and stepped away from it about two feet. The 
defendant stepped on the starter with the result that the car moved 
backward for a short distance and stopped. In its movement, it 
struck and injured the plaintiff. At the trial, defendant moved for 
a directed verdict, relying on the Ohio guest statute. OHIO GEN. 
CoDE § 6308-6 (1945). The trial court overruled this motion and 
the cause was submitted to the jury upon the theory of ordinary 
negligence. There was a verdict for the plaintiff and defendant 
appealed on questions of law. Held, judgment affirmed. The court 
said that the plaintiff was not “in or upon said motor vehicle” and 
was not a “guest’”’ within the statute. Eshelman v. Wilson, 83 Ohio 
App. 393, 80 N.E. 2d 803 (1948). 

The present case involves a construction of the Ohio guest stat- 
ute, Ohio General Code Section 6308-6 (1945): “The operator... 
of a motor vehicle shall not be liable for loss or damage arising 
from injuries to ... a guest, while being transported without pay- 
ment therefor in or upon said vehicle, resulting from the operation 
thereof, unless such injuries . . . are caused by the wilful or wanton 
misconduct of such operator .. . of said motor vehicle.” (Empha- 
sis supplied.) The guest statute is in derogation of the common law 
and according to the general legal policy of construction it should 
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be strictly construed. Miller v. Kyle, 85 Ohio St. 186, 97 N.E. 372 
(1911) ; Kleybolte v. Buffon, 89 Ohio St. 61, 105 N.E. 192 (1913) ; 
Miller v. Fairley, 141 Ohio St. 327, 48 N.E. 2d 217 (1943). Another 
rule of construction, perhaps more pertinent in the instant case, is 
that every word in a statute shall be given meaning, if possible. 
Schraeder v. State, 28 Ohio App. 248, 162 N.E. 647 (1928). 

Defendant contended that the statute should not be limited to 
the requirement that the person transported be in or upon the 
vehicle. The defendant further claimed that the guest status should 
not be lost during the temporary interruption of a trip when the 
passenger is in a zone near to the vehicle. No case in point has 
heretofore been decided in Ohio. The language of the Ohio guest 
law is followed in Alabama, ALA. CODE ANN,., tit. 36, § 95 (1940), 
but no case with a fact pattern similar to the one in the instant 
case is reported for that jurisdiction. No other state seems to have 
a guest statute with the limiting words under consideration in the 
Ohio law. 

Massachusetts, without a statutory guest law but with a like 
judicial principle, supports the claim of the defendant that one may 
be a guest of the operator of an automobile while in the venture of 
the transportation although not in or upon the vehicle. Bragdon v. 
Dinsmore, 312 Mass. 628, 45 N.E. 2d 833 (1942) ; Ruel v. Langelier, 
299 Mass. 240, 12 N.E. 2d 735 (1937). The California guest law, 
CALIF. VEHICLE CODE, § 403 (1948), has the limiting words “riding 
in any vehicle,” and it has been held that a person, alighting from 
an automobile, with one foot on the ground and the other on the 
running board when the car moves, is not within the meaning of 
the act. Prager v. Israel, 15 Cal. 2d 89, 98 P. 2d 729 (1940). 

An examination of the decisions reveals a sharp conflict as to 
when the guest statute attaches. Relief was given in an action for 
injuries received by a person as the result of the operator’s closing 
the door. Nemoitin v. Berger, 111 Conn. 80, 149 Atl. 233 (1930). 
But it has been held that an invitee, injured before entering the 
automobile by the fall of the door in absence of the owner, is not 
covered by such statute. Puckett v. Pailthorpe, 207 lowa 613, 223 
N.W. 254 (1929). Plaintiff was not “riding” in the automobile 
within the meaning of the Iowa guest law while riding on a sled 
hooked to defendant’s automobile. Samuelson v. Sherrill, 225 Iowa 
421, 280 N.W. 596 (1938). But a person riding on a toboggan 
hitched to a bobsled attached to an automobile was being ‘“‘trans- 
ported” within the Michigan guest law. Langford v. Rogers, 278 
Mich. 310, 270 N.W. 692 (1936). 

The decided cases seem to indicate that, as a general proposi- 
tion, an occupant of a motor vehicle is not a “guest” within the 
guest statute unless all the conditions set forth in the statute are 
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satisfied. It is submitted that the guest statutes should be construed 
so as to include such incidents of transportation as boarding and 
alighting from the vehicle. 

Lowell B. Howard 


TORTS—RIGHT TO PRIVACY 


Following publication by the Curtis Publishing Co. of a satiri- 
cal article concerning taxicab drivers of Washington, D. C., plain- 
tiff taxicab driver brought an action against the publishing com- 
pany for libel and for invasion of the right of privacy. The com- 
plaint was based on the article and its accompanying illustration, 
a photograph of a taxicab and of the plaintiff. The defendant moved 
to dismiss the complaint on grounds of insufficiency. Held, motion 
denied inasmuch as the plaintiff had presented a cause of action. 
Peay v. Curtis Publishing Co., 78 F. Supp. 305 (Dist. D.C. 1948). 

The concept of the right of privacy as a legal right independent 
of any other was first propounded by Messrs. Brandeis and Warren 
who categorized it as a natural right. PROSSER, TORTS 1051. It has 
been defined as the right to be let alone, to be free from interfer- 
ence with one’s private affairs and peace of mind. Warren and 
Brandeis, The Right to Privacy, 4 HARV. L. REV. 193 (1890) ; Jones 
v. Herald Post Co., 230 Ky. 227, 18 S.W. 2d 972 (1929). In its 
growth, this recent tort has acquired some characteristics of the 
defamation group. Consent results in forfeiture of the right. 
Marek v. Zanol Products Co., 298 Mass. 1, 9 N.E. 2d 393 (1937). 
The right is strictly a personal one. Mau v. Rio Grande Oil, Inc., 28 
F. Supp. 845 (N.D. Cal. 1939). Such an action cannot be brought 
by persons whose activities are of interest to the general public. 
Elmhurst v. Pearson, 153 F. 2d 467 (App. D.C. 1946); Jones v. 
Herald Post Co., supra. In its application, this rule is analagous 
to the principle of fair comment, an attempt by the courts to bal- 
ance the public interest in freedom of speech and of the press with 
the interests of the individual. The action is, however, dissimilar 
to those of defamation in other respects. Truth is not a defense. 
Themo v. New England Newspaper Co., 306 Mass. 54, 27 N.E. 2d 
753 (1940). Publication is unnecessary. Rhodes v. Graham, 238 
Ky. 225, 37 S.W. 2d 46 (1931). Malice is not a requisite, the mo- 
tives of the invader being unimportant. Sidis v. F-R Publishing 
Co., 113 F. 2d 806 (C.C.A. 2d 1940). Actual damages need not be 
shown. Kunz v. Allen, 102 Kans. 883, 172 Pac. 532 (1918). 

In Pavesich v. New England Mut. Life Ins. Co., 122 Ga. 190 
(1905), the leading case on this subject, and also in Peed v. Wash- 
ington Times Co., 55 Wash. L. Rep. 182 (1927), relied upon in the 
opinion of the principal case, an unauthorized publication of a pho- 
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tograph was sufficient to allow recovery. It would seem, therefore, 
that the court correctly overruled the motion to dismiss. 

In Ohio, the lower courts have on two occasions struggled with 
this new tort. In the first instance the court found it unnecessary 
to declare its position with respect to the existence of such a legal 
right, stating, apparently erroneously, that if there were such a 
right, there had been no intrusion. Martin v. F. I. Y. Theatre Co., 
26 Ohio L. Abs. 67, 10 Ohio Op. 338 (C.P., 1938) ; Comment, 4 OHIO 
St. L. J. 396 (1938). In the second case considered, the court 
expressly recognized the right as a natural one. Friedman v. Hotel 
and Restaurant Employees Alliance, 20 Ohio Op. 473, 6 Ohio Supp. 
276 (C.P. 1941). It then granted a cause of action to a third party 
not the subject of the interference. As previously mentioned, this is 
contrary to the established rule that the right is purely personal. 
Mau v. Rio Grande Oil, Inc., supra. 

The rapid growth of this doctrine and the advent of television 
as a possible accelerating factor seem to indicate that the Supreme 
Court of Ohio may shortly have to accept or reject the position 
taken by the lower court. Ohio, Michigan, and Oregon, following 
the common law principle, do not permit recovery for injury to the 
sensibilities alone, unless wilful. Davis v. Cleveland Ry. Co., 135 
Ohio St. 401, 21 N.E. 2d (1939) ; Wolfe v. Great Atlantic & Pacific 
Tea Co., 143 Ohio St. 648, 56 N.E. 2d 230 (1944); Atkinson v. 
Doherty, 121 Mich. 372, 80 N.W. 285 (1899) ; Rostad v. Portland 
Light & Power Co., 101 Ore. 569, 201 Pac. 184 (1921). The basic 
concept of the right to privacy is that of freedom from mental dis- 
tress and annoyance. Warren and Brandeis, The Right to Privacy, 
supra. The Supreme Court of Oregon concluded that the right was 
itself a legal one and that injury to the feelings was a concomitant; 
consequently, they allowed recovery. Hinish v. Meir & Frank Co., 
166 Ore. 482, 113 P. 2d 488 (1941). Conversely, the Supreme Court 
of Michigan reasoned that the recognition of this right would be 
tantamount to allowing recovery for injury solely to the sensibili- 
ties; therefore they denied recovery. Atkinson v. Doherty, supra. 
Washington, Wisconsin, and Rhode Island have followed this Mich- 
igan decision. Hellman v. Star Publishing Co., 64 Wash. 691, 117 
Pac. 594 (1911) ; Judevine v. Benzies-Montanye Co., 222 Wis. 512, 
269 N.W. 295 (1936) ; Henry v. Cherry & Webb, 30 R.I. 13, 73 Atl. 
97 (1909). 

The majority of the jurisdictions considering the question have 
recognized the right, generally holding as did Oregon. PROSSER, 
ToRTs 1052. New York, although not considering such a right to 
be inherent in the common law, has enacted a statute creating one 
when the wrong-doer is motivated by prospect of financial benefits 
through advertising or trade. Binns v. Vitagraph Co. of America, 
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210 N.Y. 51, 103 N.E. 1108 (1913). If it becomes necessary for it 
to rule on the question, apparently the better course for the Ohio 
Supreme Court to follow is that of the majority, inasmuch as the 
minority decisions have resulted from a reluctance to circumvent 
a common-law rule which has long been attacked as unreasonable 
and unjust. 

J. Robert Donnelly 


UNEMPLOYMENT COMPENSATION—AVAILABILITY FOR WORK 


Claimant was employed by appellant company. His duties con- 
sisted of sweeping up steel filings and carting them away in a 
wheelbarrow. Upon the advice of his physician he quit the job, the 
work being too heavy for him, in view of his physical condition, 
and filed a claim for unemployment compensation. Claimant had 
previously done watchman and checking work for another employer. 
The Board of Review disallowed the claim, holding claimant was 
not available for work. The Common Pleas Court reversed the deci- 
sion of the Board as manifestly against the weight of the evidence. 
The Court of Appeals affirmed the decision of the Common Pleas 
Court but certified the case to the Supreme Court on the ground 
that it was in conflict with a case decided by the Fourth Appellate 
District. Stevens v. The Selby Shoe Co., not reported (1945). 
Held, affirmed. The claimant was available for work and entitled 
to the benefits of the Unemployment Compensation Act. Hinkle v. 
Lennox Furnace Co., 150 Ohio St. 471 (1948). 

The Court of Appeals, Second District, had previously held that 
a claimant, in order to be deemed available for work, must be avail- 
able for the work he had been doing at the termination of his em- 
ployment. Brown-Brockmeyer Co. v. Board, 70 Ohio App. 370, 24 
Ohio Ops. 228, 45 N.E. 2d 152 (1942), motion to certify overruled 
Oct. 21, 1942. At that time, by statute, no employee was entitled 
to benefits unless he was “. . . capable of and available for work.” 
OHIO GEN. CODE 1345-6 (a) (1). In 1941 the pertinent portion was 
amended to read “. . . is able to work and available for work in his 
usual trade or occupation, or in any other trade or occupation for 
which he is reasonably fitted.” OHIO GEN. CODE 1345-6(a) (4). 
The Court of Appeals in the instant case held that the effect of the 
amendment was to establish two alternative tests of availability: 
(1) Available for work in his usual trade or occupation; or, (2) 
Available for work in any other trade or occupation for which 
claimant is reasonably fitted. The Supreme Court, impliedly adopt- 
ing this view, held, in a per curiam opinion, that claimant, having 
previously done watchman and checking work, qualified under the 
second alternative. 
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The general purpose of the Unemployment Compensation Stat- 
utes is to alleviate the economic distresses resulting from involun- 
tary unemployment. Baker v. Powhatan Mining Co., 146 Ohio St. 
600, 67 N.E. 2d 714 (1946) ; W. T. Grant Co. v. Board of Review, 
129 N.J.L. 402, 29 A. 2d 858 (1943). Evidencing the fact that it 
was not designed as a health insurance is the availability require- 
ment present in all the statutes. The test of availability is the 
claimant’s attachment to the labor market. Shorten v. Unemploy- 
ment Compensation Commissioner, 10 Conn. Supp. 186 (1941) ; 
Bliley Electric Co. v. Unemployment Compensation Bd. of Review, 
158 Pa. Super. 548, 45 A. 2d 898 (1946) ; In re Steinberg, 262 App. 
Div. 921, 32 N.Y.S. 2d 197 (1942). Thus, those unable or unwill- 
ing to perform any type of work are obviously ineligible to receive 
benefits; as are those who limit their availability without good 
cause. Haynes v. Unemployment Compensation Commission, 353 
Mo. 540, 183 S.W. 2d 77 (1944) ; D’Yantone v. Unemployment Com- 
pensation Bd., 159 Pa. Super. 45, 46 A. 2d 525 (1946). The problem 
arises where the claimant restricts his availability with good cause, 
Leonard v. Board, 148 Ohio St. 419, 36 Ohio Ops. 60, 75 N.E. 2d 
567 (1947); Mills v. S. C. Unemployment Compensation Commis- 
sion, 204 S.C. 37, 28 S.E. 2d 535 (1944), or where the restriction, 
due to age or physical condition, is beyond his control, as in the 
instant case. fannon v. Federal Cartridge Corp., 219 Minn. 306, 
18 N.W. 2d 249 (1945). See notes, 158 A.L.R. 404 (1945), 165 
A.L.R. 1386 (1946). 

The cases are in conflict as to when availability becomes so re- 
stricted as to disqualify a claimant but “. . . the general principle 
should be that an individual is able to work, despite his age and 
physical condition, if there is a market in the geographical area in 
which he is willing to work for services which he is able to per- 
form.” Freeman, Able to Work and Available for Work, 55 YALE 
L. J. 123, 129 (1945). The claimant in the instant case qualified 
under this standard and it would seem that the same result might 
have been reached in earlier Ohio decisions even in the absence of 
the amendment relied on by the court. 

The opinion notes that the amendment requires reasonable fit- 
ness and mentions the fact that the claimant had previously demon- 
strated such fitness as a watchman and checker. In the Brockmeyer 
case, supra, it was said that fitness refers to training and experi- 
ence. However, if the work which claimant is able and willing to 
perform requires little or no training, it would hardly seem logical 
that a lack of experience in such an occupation should disqualify 
him as not being “reasonably fitted.” 

The Court of Appeals in the Selby case, supra, admitted that the 
claimant had quit her last employment with good cause, but held 
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that since that employment was still available to her, she was dis- 
qualified by OHIO GEN. CODE 1345—6(a) (5) which requires that the 
claimant be unable to obtain work in his usual trade or occupation 
or any other trade or occupation for which he is reasonably fitted. 
This was also the reasoning adopted in the Brockmeyer case, supra. 
The failure of the Supreme Court to mention this restrictive inter- 
pretation in the principal case may properly be interpreted to imply 
future repudiation of a view which illogically required an applicant 
to accept a position which he had previously been justified in leaving 
on pain of loss of benefits. 
William Machuga 
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